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[LOAD BUILDING FORMULA] 


Anyheet Control Model . . . keeps 
coffee at drinking temperature in- 
definitely, builds added load. Re- 


tails from 


$5.95 


Every Anyheet Control Silex Glass Coffee Maker installed 
on your lines will add an average of 97 KWH to your domestic 
load. 
Multiply a single installation by the thousands that can be 
placed in a community and you can readily see how much you 
can boost your appliance load with the Silex Anyheet Control 
Model. 
This model is easy to sell . . . has ready acceptance every- 
where, is nationally advertised. The Silex Company pioneered 
the Glass Coffee Maker Industry and has pioneered every major 
improvement in this field. It is the BIG name in the business 
. one that every coffee lover recognizes. 
Priced within easy reach of almost every family on your lines, 
the Silex offers you one of your greatest appliance load building 
opportunities. Why not make the most of it? Pyrex Brand 
Glass used exclusively. 








FOR YOUR 
PACKAGE ASSORTMENT 


If you are planning to mer 
chandise an appliance pack 
age, be sure to consider the 
Silex Glass Coffee Maker. It's 
been the backbone of man 
successful utility | compan 
promotions. Along with othe 
popular appliances, the $4.95 
Electric Table Model Silex wil 
help you build a _ package 
that's sure to be a hit. Write 
for information and sug 


gestions. 





The Silex Company, Dept. P-3, Hartford, Conn. Creators of the Glass Coffee Maker Indus 
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TRADE MARK REGISTERED U.S PAT OFF, 


BREWING COMPLETED WITHOUT REMOVING GLASS FROM STO 
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No. 324-B Barber Burner 


ARBER Conversion BURNERS-- 
ight The Way To Gas Heat 


Equipment for automatic gas heat can, and should, be sold 

not only on the basis of comfort and economy—but as a 

method of freeing American housewives from antique drudg- 

ery. Show your feminine customers how easily they can 

heat with gas and use the furnace now in the house. Barber 

Conversion Burners will increase your sales to satisfied 
customers. 


There is a Barber assembly designed to fit properly every furnace 
or boiler, of any make, size or shape. Economical to install and operate. 
Reliable in performance, cuts down service calls. Barber offers active 
merchandising cooperation to Gas Companies and heating equipment 
dealers. 


* “Tailor-made” to suit and fit the grate dimensions of round or 
oblong furnaces or boilers. 

® Insures a “scrubbing” flame action on side walls of fire box, at the 
proper level, with 1900° Fahrenheit flame temperature. No fire brick 
or refractory elements needed. 

® Furnished with Baltimore Safety Pilot Control—positive and ac- 
curate. Listed in the A. G. A. Directory of Approved Appliances. 


Keep a Barber Burner on display. Consumer litera- 
ture and practical sales assistance gladly furnished 
on request. Write for Complete Catalog. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


© BARBERS? BURNERS~ e@ 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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T aYLoR STOKERS are responsible for low 
cost steam generation in plants representative of 
a wide cross section of industries, institutions, 
and municipalities! © There isone reason for this. 
Operators can DEPEND on Taylor Stokers! ® 
Through constant research and constant develop- 
ment, A-E-CO engineers are continually anticipat- 
ing industry’s needs for economy and dependa- 
bility. © Today’s Taylor Stoker deserves careful 
investigation! Call in one of A-E-CO’s repre- 
sentatives. Get the FACTS! 





A-E-CO PRODUCTS: Tayi Stokers, 
The A-E-CO tee teloe —, Ach Hoppers 
o-He cists, Marine Dec uxiliaries 

Taylor Stoker 


UNIT 


“What Kinds of Plants Use 
TODAY’S TAYLOR STOKERS?” 


Auto Accessories 


Automotive 


Breweries 


Central Stations 


Chemicals 
Drugs 


Glass 


Government 


Institutions 
Leather 


Linoleum 


Metal Working 
Milk Products 


Mining 


Municipalities 


Paper 
Railroads 


Schools-Colleges 


Textile 


Tobacco 


AMERICAN ENGINEERING COMPANY @3 


PHILADELPHIA, PA. @ IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., 


MONTREAL, P. Q@. 
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able sers 
: ful inste 
| Geese defense is another one of those 
euphonious objectives, such as national plants p 
prosperity or national morality, which every- the exce 
body is in favor of as a matter of principle. Each | 
But when it gets down to specific application, ab 
there are as many theories about the modus a soli 
operandi as there are stars in the heaven. ed to co 
adits stee 
PRESIDENT Roosevelt, in his general message te 
on this subject early in the congressional ses- right am 
sion, presented a threefold classification of 
the requirements for mobilization to meet the 
challenge of the foreign dictators: (1) The 






need for technical armament; (2) the need 
for defense organization and strategic loca- 
tion; (3) the need for high civil morale. 
Under the third group he astutely blanketed 
virtually all of the major social and economic 
reforms of the New Deal. 








On the other hand, one of the President’s 
critics from the Right wing of his own party, 








U. S. Senator Byrd of Virginia, gave as his ERSERT CONEY 

opinion that the national defense can be best Js the national defense program a Trojan 
supported by a strong national credit but- horse for government ownership? 
tressed by a balanced budget. He rejected 

deficit financing to allow for free government (See Page 259) 







spending as an aid to national preparedness. 






He rejected this with the blunt and homely 
eens assertion that a well prepared nation must 
: necessarily be a solvent one. 











Even when one gets into the mechanics of 
national defense, this conflict of opinion per- 
sists. Some want a bigger navy; some a bigger 
air force. Some would prepare our naval de- 
fenses, looking toward trouble from the East. 
Some would leave the European nations of 
the East to stew in their own juice and pre- 
pare our defenses exclusively towards the 
direction of the setting sun. And even in the 
latter group differences rage as to whether we 
ought to draw the line of fortification midway 
across the pacific at Hawaii or to push it under 
the very nose of the Son of Heaven at the 
remote island of Guam. 
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+3 
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WHEN we come to the domestic planning 
for national defense, the public utility com- 
panies, particularly the electric utility indus- 
try, have a definite stake. It has been charged 
: ; that our power reserves along the densely 

© Fabian Studios populated eastern seaboard are not sufficient 
LESTER VELIE to oa the sudden demands of a poeta 

: national emergency. And the electric utility 

ie there wo gy ech ier we drift of industry, cynical after six years of hostility 
: from the New Deal, has been wondering if 
(See Page 278) this was just another subtle plan of the ad- 
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No maintenance worries when SAFE, dependabl 
JaL SEAMLESS goes into your Power Piping jok 


Power plant engineers and maintenance men all over 


the country have long looked with favor on J & L 
Seamless Pipe, forthey know its reputation for depend- 
able service, safety and strength. Hundreds of success- 
ful installations in factories, power and processing 
plants prove the remarkable operating efficiency and 
the excellent workability of this high quality pipe. 
Each length of J & L Seamless is manufactured from 
asolid billet of specially selected steel, uniformly heat- 
ed to correct rolling temperature. The high quality of 
the steel and the J & L Seamless process assure the 
right amount of ductility for easy bending, coiling and 





upsetting — plus the strength and ruggedness that giv 
long life and extra safety. 

You can depend upon J & L Seamless to carry th 
load. There are no weaknesses to invite trouble o 
cause plant shut-downs. Specify J & L Seamless Pip 
for all future power and process requirements — an 
for replacement jobs as well. You’ll find that J & 
Seamless stands up under the most severe treatmen 
gives years of trouble- 
free service and saves 
money in lower main- 
tenance costs. 


*% 


i : 


J & L—ALWAYS MAKING FIN 
CARBON STEEL PRODUC 
FOR NEW AND BETTER US 


@ 
i) a 





JONES & LAUGHLI 
STEEL CoRPORATIO 


Amenican Inow amo Sraesi Worn 
PITTSBURGH, PENNSYiVAN 


MAKERS OF HIGH QUALITY IR 
AND STEEL PRODUCTS SINCE 18 


8 PAGES WITH THE EDITORS (Continued) 


ministration to badger the private electric in- 
dustry with additional restrictions or encour- 
age public ownership, under the guise of 
patriotic preparedness. 


In this issue Herspert Corey, well-known 
Washington business writer and former mili- 
tary correspondent, analyzes the signs on the 
Washington horizon in an effort to determine 
whether or not the administration really wants 
the reciprocal codperation of the private elec- 
tric industry in building up better power re- 
serves and coordination of connections under 
the framework of private management, or 
whether the whole thing is simply a new form 
of the old army game. You can read Mr. 
CorEy’s conclusions for yourself, starting 


page 259, 
¥ 


Wa advocates of preparedness ponder 
the sufficiency of power reserves on the 
eastern seaboard, students of utility economy 
are wondering whether the large amount of 
government hydroelectric installation in the 
far West and Southwest will result in a sur- 
plus power supply. This has been repeatedly 
denied by J. D. Ross, who, as the adminis- 
trator of Bonneville, probably will bring into 
production much more electric power within 
the next few years. Mr. Ross is of the opinion 
that power demand normally doubles itself 
about every seven years and that any surplus 
supply we may have now is only of a tempo- 
rary character. 


In the Southwest, where there also has 
been a considerable amount of dam building, 
a similar question naturally arises. In this 
issue we have an article by OLtar D. BAKER 
which discusses the spreading demand for 
electric power in this area (starting page 270). 


Mr. Baker's article is based upon the in- 
creasing demand for power stimulated by 
private operations as well as the public plants. 
He is a former insurance man and banker 
who has been living in Miami, Oklahoma, for 
the last thirty-four years. He has written a 
number of other articles for business publica- 
tions, 


¥ 


| goer for utility service obviously de- 
pends on rate levels. It is a hackneyed 
question whether low rates stimulate demand 
or demand stimulates low rates. But it is a 
known fact that regardless of demand, the 
pressure of state and Federal agencies on 
utility rates has been consistently downward. 
LESTER VELIE discusses this assault on the 
rates of the electric industry in his article 
which begins on page 278. 


Mr. VELIE is the financial editor of the 
New York Journal of Commerce, who special- 
izes on utilities and railroad items. Born in 
Kiev, Russia, Mr. VELIE came to Milwaukee 
as a child and graduated from the University 
of Wisconsin (A. B., 1929). After supple- 
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OLAF D. BAKER 


The Southwest wakes up to its need for 
electric power. 


(See Page 270) 


mentary education at New York University 
School of Commerce, he embarked on a career 
of financial writing and editing during which 
he became associated with the staffs of several 
publications. He has contributed to Nation’s 
Business, Barron's, and similar magazines. 


Apropos of international matters, we shall 
soon publish another manuscript from Louise 
C. Mann, which deals with the public utility 
situation in South America. 


¥ 


— the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


A RESTORATION charge has been held by the 
highest court of New York to be a service 
charge prohibited by statute. (See page 353.) 


RESTRICTIONS upon the right of public utili- 
ties to exempt themselves from liability to 
customers have been decreed by the New York 
commission. (See page 373.) 


Tue holding of a lower court that the ex- 
tension of maturity of securities by stamping 
constitutes issuance of securities requiring 
commission approval has been sustained by the 
United States Circuit Court of Appeals. (See 
page 399.) 


THE next number of this magazine will be 
out March 16th. 
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‘STOP’ POSTING boosts 


LOOK 
een 








OVERHEAD and OVERTIME 


YOU RECORD FIGURES AS YOU READ THEM 
.-- WITH THESE TEN SIMPLE KEYS 





ONLY TEN KEYg 


You can touch any key of this 
keyboard without moving your 
hand because it’s only 4” wide. 
There’s but one key per numer- 
al, that’s all. 


Boles Model st0- J. Posts customer’s ledger 

ND ly through an ex- 
ps dual outnsion feature, accounts payable 
AND remittance advice simultaneously, and 
other applications—no carbons, all originals. 





NE important feature all Remington Rand- 
Dalton Bookkeeping Machines have in com- 











mon. That’s the keyboard. And the 10-Key Dalton 
keyboard is the reason for their amazing speed and 
accuracy. It completely eliminates all STOPS for 
decimal selection, all LOOKS to determine which 
of many keys should be depressed. 


No other bookkeeping machine has this simple 
keyboard. No other bookkeeping machine is so 
able to speed the lowering of accounting overhead, 
to cut bookkeeping overtime. 


Whether you record charges on ledger and state- 
ment separately—or in one operation, this same 
10-key keyboard does all the work. Other book- 
keeping steps are automatic. Dates are set just 
once a day, and are entered automatically for each 
item. Debits are automatically added to previous 
balances, credits are automatically subtracted, 







Records figures as you read them 
from left to right, automatically 
abs them, tens under tens, 
hundreds under hundreds, thou- 
sands under thousands. Commas 
and decimals are automatic. 


Dalton Model 490-Z. Posts customer’s ledger or 
statement, inventory or payrolls, general ledger or 
accounts payable. Automatically produces and 
totals a proof-record of entries. 


new balances are automatically extended—by 
machine and with machine accuracy. Automatic 
by-product of your posting is a detailed proof- 
record, totaled for comparison with controls. 
You know—instantly—your work is correct. 


Add this security to your accounting plan. Utilize 
this posting speed. Remington Rand’s analysis 
will reveal your opportunities for profit and will 
not obligate you at all. Call or phone our nearest 
branch. Remington Rand Inc., Buffalo, New York. 
Branches everywhere. 


SCyerbbatescoyaM \e-bate Ml halon 


BUEFEALO 09 NEW YORE 
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ACCEPTED- ifverenpascer 


Engineering executives purchase equipment on demonstrated performance. That 


Vulcan Soot Blowers are on the preferred list of engineers who buy because 


of demonstrated lowest maintenance sound engineering and the ruggedest con- 


struction ever built into Soot Blowers, is evidenced by the following partial list 


of representative contracts installed or sold in 1938. 





Public Service Company of Colorado 
Valmont, Colorado 





Toledo Light & Power Company ....Toledo, Ohio 
Ohio Public Service Company ...... Warren, Ohio 
HyGrade Food Products ........ Detroit, Michigan 
Armour & Company .......--+eeeee% Chicago, Ill. 
Sharpsburg Municipal Light Plant, Sharpsburg, Pa. 
Minneapolis Brewing Company, Mi polis, Minn. 
Stegmaier Brewing Company ...Wilkes-Barre, Pa. 
Webster Electric Company ....Racine, Wisconsin 
Bellefield Boiler Plant ...........-. Pittsburgh, Pa. 
Nunn Bush Shoe Company ....... Milwaukee, Wis. 
West End Technical School ..Toronto, Ont., Can. 
Madison College ...........++- Harrisonburg, Va. 
O'Okiep Copper Company ............ So. Africa 
Florida Power Corporation ..St. Petersburg, Fla. 
Compania Marx, S. A. .........+++- Mexico, D. F. 
Socony-Vacuum Oil Company ....Paulsboro, N. J. 
The Baltimore Transit Company ...Baltimore, Md. 
National Park College .......... Forest Glen, Md. 
Cli OP Gene 6 oe canieseudecced Columbia, Mo. 
Sun Off Company .ccccccccccccccce Toledo, Ohio 
Jenkins Brothers ............0.. Bridgeport, Conn. 
Ladish Stoppenbach Co. ...... Jefferson Jct., Wis. 
Puerto Rico Railway Light & Power, San Juan, P.R. 
Sun Oil Company ............ Marcus Hook, Pa. 
Chicago, Milwaukee, St. Paul & Pacific R.R., 
Chicago, Ill. 


Great Northern Ry. ............ Hallyard, Wash. 
Scott Paper Company ............. Chester, Pa. 
American Oil Company .......... Carteret, N. J. 


Westinghouse Elec. & Mfg. Company, Copper Mill, 

Pittsburgh, Pa. 

an RIOR BONNE csc cccvcecscun Freeburg, Illinois 
New York & Pennsylvania Company inc., 

Lock Haven, Pa. 

Electric Light & Power Plant, Traverse City, Mich. 

Portsmouth Gas Company ....... Portsmouth, Va. 

Borough of Lansdale .............. Lansdale, Pa. 

U. S. Navy Testing Units at: ..Mare Island, Calif. 

Philadelphia, Pa. 

Brooklyn, N. Y. 

Norfolk, Va. 

Bremerton, Wash. 


Philadelphia Electric Company, Philadelphia, Pa. 


Coie OO PIB soc kscccccececs Holland, Michigan 
Abingdon Research Laboratory ....Abingdon, Va. 
Pittsburgh & Lake Erie R.R. ......Pittsburgh, Pa. 
Cuba Distilling Company .......... Havana, Cuba 
Armour Institute of Technology ...... Chicago, Ill. 
Capitol Power Plant ........ Jefferson City, Mo. 
Latonia Refining Company .......... Latonia, Ky. 
New York Dock Company ........ Brooklyn, N. Y. 
Mac Sim Bar Paper Co. .......... Otsego, Mich. 
University of Florida ........ Gainesville, Florida 
Globe Steel Tube Company ...... Milwaukee, Wis. 
Johns Manville Corporation ........ Jarratt, Va. 


Philadelphia Quartz Company ..Jeffersonville, Ind. 





Vulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
equipment thirty-three years of experience; 
built by highly skilled engineering and plant 
personnel of long service, using the highest 
type material that hard exacting service has 
emonstrated is the most practical for its 
purpose. The result is trouble free, long years 





of service, making unnecessary frequent ser- 
vicing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top con- 
dition. Just ask the Vulcan Sales or Field En- 
gineer WHY Vulcan build into their equip- 
ment the most rugged, trouble free, lowest 
maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
Kea Khe Khe Kh Kh Kh Kh Kh KKK KKK KKK 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MonTAIGNE 








“The winter of its [business] discontent is coming toa 
close.” 


¥ 


“Throughout the depression no industry gave a better 
account of itself than did the utilities.” 


¥ 


Chere is no positive regulator like competition. We 
have known its complete absence too long. The gadfly of 
government competition can sting regulation into a driving 
force.” 


“or 


¥ 


. most of the battles that have taken place between 
gas and electricity have found the gas utilities generally 
endeavoring to defend themselves against what might be 
called blows below the belt.” 


¥ 


“We cannot reach every home in America with TVA 
power, but we can reach them with TVA yardstick rates— 
and we are going to do it by forcing rate reductions to 
their proper levels in every community throughout the 
country.” 


“ 


¥ 


“There is no less a frontier now than there was 100 
years ago. The frontier of industrial development is in- 
exhaustible, but you will never develop that frontier 
when you cripple your pioneers with a set of rules based 
on pessimism and futilitarianism.” 


¥ 


“One main difficulty with radio writing as an art is the 
fact that it flourishes without benefit of authoritative 
criticism . . . Authoritative criticism of a radio sketch 
before it is produced smacks dangerously of censorship, 
and criticism after production is useless.” 


¥ 


“The time is certainly at hand when government must 
reconsider its position. The declared objective of the 
National Labor Relations Act is to diminish the causes 
of labor dispute. Either because of defects in the law, 
or in its administration, or both, there has been produced 
a result contrary to the end sought.” 


12 
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Here's the first step toward meeting the 


HOURS PROBLEM 


in an office...  jaawe ra 


“These short-cuts 


A survey of the routine at 
each desk is often the first 
step toward shortening or 


eliminating operations 





which may actually handi- 


cap an office force. 


The next step is to investigate the many new and im- 
proved Burroughs machines and features which pro- 
vide practical short-cuts that save time, money, and 
effort. Your local Burroughs representative will be 
glad to show them to you, and to co-operate with you 
in any service you may require. We suggest that you 


call him. Or, if more convenient, write direct. 












BURROUGHS ADDING MACHINE COMPANY 
6187 Second Boulevard, Detroit, Michigan 


Burroughs 
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JosepuH C. O’MAHONEY “If a regulatory law depends for its effect on active 
U. S. Senator from Wyoming. policing, it is likely to be a nullity.” 


¥ 


RicHArpD L. NEUBERGER “Today Seattle has more electric kitchen ranges than 
Writing in Survey Graphic. any other city in the world regardless of size.” 


¥ 


MERLE THORPE “Washington is moving surely into state capitalism 
Editor, Nation’s Business. that marks the totalitarian countries of Europe.’ 


¥ 


Epiror1AL STATEMENT “Next to food, shelter, and clothing, transportation is 
Public Utilities Association the most essential need of the average worker.” 
Reporter. 
5 


Wittiam O. DoucLas “There is no reason why the heat of controversy can- 
Chairman, Securities and Exchange not be taken out of the business-government relationship.” 
Commission. 
w 
FRANKLIN D. ROOSEVELT “It is only the unthinking conservatives who rejoice 


when a social or economic reform fails to be 100 per 
cent successful.” 


¥ 


AF M. LANDON “Tt is just as important to national defense to be on a 
Former Governor of Kansas. sound financial basis as it is to be on a sound military 
and naval basis.” 


¥ 





CHARLES R. Hook “Far-sighted, efficient, and socially conscious manage- 
President, American Rolling Mill ment asks for no blank check on the bank of individual 
Company. and corporate freedom. Ma: 
ry Bowl 
“Is it 
From a National Emergency Coun- “When completed, the dam will be three times the their 
cil Bulletin on Grand Coulee. volume of the Boulder dam, and will occupy more space the m 
than the entire population of the United States.” a — 
ulve! 
¥ doubt 
P. F. Brown “It [rural electrification] is just a baby elephant grow- And, 
Plant Engineer, Indiana Bell Tele- ing up, still having a trunk, tail, and the same shaped Wh 
phone Company. body. However, because it is growing up and developing for tl 
a couple of tusks, rural electrification has caused us some pi 
real problems and sleepless nights, in so far as structural ee 
codrdination and the increased inductive influence is con- vibra 
cerned,” meta! 
* trout 


WENDELL L, WILLKIE “From one who has fought as an idealistic young man 
President, Commonwealth & to protect the liberties of the people against the domi- 
Southern Corporation, nation of big business which was pouring money into 


government, now I am fighting to protect civil liberties 
of business men against the onslaughts of... a govern- 
ment which is pouring in money to dominate courts, legis- 
latures, and industry.” 
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Quiet, vibrationless operation is characteristic of the C-E RAYMOND BOWL MILL 


Many Engineers have stood in front of a 
Bowl Mill for the first time and actually asked, 
“Is it operating?”—and were incredulous until 
their attention was called to the rotation of 
the motor shaft. 

Until the Bowl Mill was placed on the market 
a few years ago, there was no such thing as a 
pulverizer that you could stand beside with any 
doubt as to whether or not it was operating. 
And, except for the Bowl Mill, this is still true. 


Why all this emphasis on “quietness?” Simply 
for this reason. Silence is more significantly 
eloquent in machines than in men, especially in 
machines like pulverizers. Eloquent of fine de- 
sign and construction—of balance—of smooth, 
vibrationless operation—of absence of wearing, 
metal-to-metal contact. It promises long life— 
trouble-free operation—low maintenance. 


However, the fact that a machine is entitled 
to first ranking on any one characteristic, even 
so significant a one as quietness, is not neces- 
sarily a criterion that it is the best machine of 
its kind. In the case of pulverizers, there are the 
commonly accepted measures of performance— 
reliability, power consumption, maintenance, 
capacity and fineness—and there are also special 
advantages. The Bowl Mill has conclusively 
proved in service not only that it assures ex- 
cellent results with respect to al] the usual 
measures of good pulverizer performance but 
also that it possesses such special advantages 
as quiet, vibrationless operation, ability to handle 
high temperature air, positive lubrication and 
convenience of adjustment and control. For 
these reasons, it is being widely characterized 
today as the best pulverizer ever developed. 


A-433 


Combustion Engineering Company, Inc., 200 Madison Ave., New York * Canada: Combustion Engineering Corp Ltd., Montreal 


COMBUSTION 


Te 
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WITH A SINGLE MASTER 
STROKE—Royal creates another 
great typewriter first — MAGIC 
Margin, the most advanced im- 
provement of all! 


On the New Royal there’s no more 
setting of margins by hand! The 
operator merely positions the car- 
riage, Royal’s marvelous MAGIC 
Margin does the rest automatically! 


No more “type-bar blur;” Royal’s 
new Time-Saver Top conceals the 
type-bars, protects the eyes of the 
typist—provides easy access for rib- 
bon changing and type cleaning. 


Smooth, swift, quiet — well-nigh 
effortless in operation—this New 
Royal brings a real thrill to every 
typist. It sets a new standard of 
fast, and economical typing. 





AS SIKEPLE AS 


TURNING OW 

















HAS IT 


*Trade-mark 








GIVE ROYAL'S NEW NO. 1 


THE DESK TEST 


Try this revolutionary typewriter—in your office—with your 
own operators. Phone your local representative for full 
information, or address Royal Typewriter Company, Inc., 2 


Park Ave., New York City. Factory: 


Hartford, Conn. 


g VAL MORE THAN EVER WORLD'S NO. 1 TYPEWRITER 
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NEW, APPROVED, IMPROVED 








PERMISSIBLE 


Approva. N2 605 
Approveo For Sartry tn Ain 
Ano Mernane Mixtures 








UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP D- INCLUDING 
GASOLINE - PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 


NATURAL GAS 


SERIAL N& 


NATIONAL CarBon Co.INC. 
New YorK.NY. 








INDUSTRIAL 


SAFETY 





Turse new “Eveready” focusing spotlights for use in explosive, 
gaseous atmosphere bear the inspection labels of both the U. S. 
Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 
under the dangerous atmospheric conditions listed on the label. 

The new “Eveready” Safety Flashlights are of high quality semi- 
hard rubber reinforced with brass, with unbreakable, plastic lenses, 
special protected lamp and hand-replaceable, heavy-duty slide 
switch with positive ‘‘off” and “on” positions. Hexagonal heads 
prevent rolling, ring-hangers add to convenience. 

“Eveready” Safety Flashlights resist water, oils, greases, gaso- 
line, alcohol, acids, alkali, are non-conducting and proof against 


impact and dropping. 





Guard wire holds lamp in 
spring-loaded socket. Should 


lamp-base, instantly opening 
electric circuit and thrusting 
hot filament against chilling 
guard wire. 














| 
} 


i i 
l ‘ 





| 


4 
! 


ile 


aM 
“ Sa i) 





bulb break, spring ejects NATIONAL CARBON COMPANY, INC. 
General. Offices: New York, N. Y., Branches: Chicago and San Francisco 
Unit of Union Carbide (]§ and Carbon Corporation 


The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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HE review magazine of current opinion and news re- 
lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—govern- 
mental competition—state and Federal regulation. 


| Issued every other Thursday—26 numbers a year—an- 
nual subscription $15.00. 


| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 











] A magazine of unusual value and current stimulation to ae 
all persons holding positions with, or having a financial hea’ 
interest in, public utilities. lool 
new 
Tor 
tior 
bro 
ORDER FORM 
I 
PUBLIC UTILITIES FORTNIGHTLY the 
1038 Munsey Building, Washington, D. C. mai 
use 
Please forward, prepaid, to the undersigned, Public Utilities Fortnightly des 
(26 issues), at $15.00, beginning with the current issue. im| 
Name 
Address 
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ANNOUNCES A 


Here is real news that operators of 
heavy-duty mobile power have long been 
looking for: International presents a 
new 70 h.p. (drawbar) Diesel TracTrac- 
Tor, extending the benefits of Interna- 
tional design and performance to a much 
broader field. 


In this latest product you will find 
the sound engineering and precision 
manufacture that is well-known to all 
users of TracTracTors—plus advanced 
design, many patented features and 
| improvements. The flexible adaptability 








Hawesler 


H.P DIESEL 
“TRACTRACIOR 


of the TD-18, with its 6 forward and 2 
reverse speeds, will be a surprise, what- 
ever your experience up to this time. 


Equipment especially designed for 
use with the TD-18 includes SCRAP- 
ERS, BULLDOZERS, BULLGRAD- 
ERS, ROAD GRADERS, WAGONS, 
SNOW PLOWS, WINCHES, LOG- 
GING ARCHES. Company-owned 
branches and International industrial 
power dealers will tell you all about the 
features of the International TD-18 
TracTracTor. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated ) 
180 North Michigan Avenue, Chicago, Illinois 


INTERNATIONAL HARVESTER 
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THE ONE-STEP METHOD 






OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The 100 cu. ft. of gas billed are entered on the adding machine. A tape is 
prepared of all items and a consumption total accumulated, which serves as a 
control. At the same time—by this single operation—the bill count for each 
100 cu. ft. of gas step is made by the electrically controlled registers. 











A continuance of frequent rate changes, and the pressing need 
for current data on customer usage is causing many Operating 
and Holding Companies to use R & S One-Step Method for 
analyses, and compilations required for scientific rate making. 
Costs have been greatly reduced. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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Behind the Model BJ are 
the years of specialized 
experience which have 
brought the Robertshaw 
name its unquestioned su- 
premacy. Such a name 
says "Extra Value” to 


dealer and consumer. 


Compact 


Modern in appear- 
ance, harmonizing 
with the newest 
ranges 


Installed quickly, 
easily 
48 installation posi- 


tions 


Combined with 
double-safety plug- 
type cock 


Easily calibrated 


THE MODEL BJ 


ROBERTSHAW 


OVEN HEAT CONTROL 


One push-and-turn 
motion turns on gas, 
sets dial 


Immediate full flow 
of gas to burner 
avoids danger of 
flash-back in ignition 


Gas cock easily 
removed by loosen- 


ing 2 screws 


Gas cock cannot be 
replaced incorrectly 


No loose parts 


ROBERTSHAW THERMOSTAT COMPANY 


YOUNGWOOD - PENN 


Easily cleaned 
without affecting 
calibration 


All parts easily acces- 
sible: by-pass and 
pilgt adjusted at front 


Large gas capacity 
and quick action 
to meet CP range 
requirements 
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Sangamo Meters 
in “‘A’’ and ‘‘S” 
Mountings 


farch 2 






















Sangamo modern me- 
ters, whether singlephase 
watthour meters—com- 
bination singlephase watthour meters and time- 
switches, with either single or two-rate regis. 
ters—or two-element watthour meters—all are 
designed for modern "A" and "S" mountings. 


Modern Meters for Modern Loads! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 








Exide 


XIDE Batteries must be outstandingly dependable, 

long-lived, economical. Otherwise they would not 
be so widely used, for so many purposes, by such a 
large number of leading utility companies. 


Why not do as so many other prominent organiza- 
tions have done—consult us about your battery prob- 
lems and let us recommend the type of Exide that 
we know will solve them. 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 


The World’s Largest Manufacturers of Storage Batteries for Every Purpose 
Exide Batteries of Canada, Limited, Toronto 
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TYPICAL OF KINNEAR’S ABILITY TO MEET ANY DOOR NEED 








. - mo Y 
toe agit 
4 


KINNEAR ROLLING DOORS 


Doors were needed that would open and close the full width of a 
75 ft. wide opening . . . to allow a large crane to pass from one 
section of the building to another. And they wanted doors that 
would operate quickly, easily, and economically. A tough prob- 
lem, you might think — but not for Kinnear! 


The solution? Five convenient Motor Operated Kinnear Rolling 
Doors and four movable center posts. The doors open at the touch 
of a button; then the center posts swing upward and out of the way, 
, also by motor control. The opening is completely cleared in a few 
seconds. 


Like all Kinnear Doors, they open out of the way above the opening, 
without taking up usable space. They're ruggedly built of all steel, 
and soundly engineered for last- 
ing, care-free service. They will 
not sag, bind or stick, they are fire 
repellent, and almost wearproofl 
They're the perfect answer to this 
—or any other—service door 
problem! 


KINNEAR 
2060-80 FIELDS AVE. 
COLUMBUS, OHIO 
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GRINNELL ADJUSTABLE PIPE HANGERS 





“§ POINT SUPPORT" 
For Power And Heating Supply Lines 


1. Rapid Installation 


2. Easy Adjustment During and After 
Pipe Erection 


3. Easy Maintenance 


4. Full Provision For Expansion and 
Contraction 


5. Stock Hangers and Supports To Hang Any Piping 


Grinnell offers a complete range of standard 
pipe hangers and supports to hang any piping 
any place—all scientifically designed, 
ruggedly built, accurately threaded. With 
Grinnell hangers, adjustments may be made 
AFTER the piping is erected. 


Sagging is corrected, even distribution of 
weight is secured easily, quickly and accurately. 
Write for Catalog 8, describing the complete 
line. Grinnell Company, Inc., Executive Offices, 
Providence, R. |., Branch offices in principal 
cities. 


CRINNELL 


-. WHENEVER PIPING IS INVOLVED... 
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Alphabetic Bookkeeping and 
Accounting Machine 


Investigate the SPEED and 
Flexibility of punched card accounting 


It isn't necessary to have a large volume of business, to benefit by the 
punched card method of accounting. This modern, widely-accepted 
method now offers an advantage to small and medium-sized companies. 


This advantage lies in the flexibility of the machine shown above. This 
one machine will take care of practically every type of utility account- 
ing. It will prepare the complete reports you need automatically from 
punched cards. Simply by altering the controls on this machine you 
can switch from Billing to Payroll to Operating Ledgers—all in a 
matter of minutes. 


Write for detailed information concerning the advantages which this 
flexibility and speed can mean to your business. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


‘i 





World Headquarters A Branch 
- ¥. Principal Cities of the World 


590 Madison Ave., New York, 
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P. U. R. DIGEST 


CUMULATIVE 


AKI 
acco 
forn 
other vil 


Look 
and ed; 
scratchy 
printing 





A Digest That Is Serviced ween 


stop sig) 
The Only Complete Digest of Public Service Law and Regulation ws delz 

econom: 
item, th 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 





United States Supreme Court 
United States Circuit Courts 
A SHORT CUT of Anseae SIMPLE 
COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions se: p) 
State Regulatory Commissions A GREAT REVIEW 
SURVEY OF oor 
Insular and Territorial Regu- 
THE LAW latory Commissions A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 





in 
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AKE ten minutes to examine your 
accounting forms and books, office 
forms, control records and all the 

other vital records of your business. 


Look for torn or dog-eared corners 
and edges, faint or blurred typing, 
scratchy writing, crude erasures, poor 
printing or ruling. These are the signs 
that betray poor paper. They are the 
stop signals that warn of waste, errors 
and delays. They mean that for a slight 
economy in paper, the least expensive 
item, the total investment in your rec- 








formation about paper. 





WESTON’S PAPER 





ord keeping and accounting system is 
being endangered. 


Do something about it! 


Ask your supplier to put the next 
batch of forms on 85% Rag Content 
Waverly Ledger. Note how much bet- 
ter they look, how they stand up, how 
well they take typing, writing and eras- 
ing. See how much quicker they file or 
bind, how much faster the work is done. 
Then settle the matter of paper. Make 
Weston’s WAVERLY LEDGER your 


standard. 





Write BYRON WESTON CO., Dept. C, Dalton, Mass., for book of 
samples showing plain and hinged WAVERLY LEDGER in White, Blue, 
Buff, the new eye-ease shade, Horizon Green, and for Weston’s Papers, 
an interesting and informative publication packed with ideas and in- 
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Catalog upon Request 


PRODUCTS—NORDSTROM VALVES; EMCO a and REGULATORS; PITTSBURGH LIQUID 


MERCO NORDSTROM VALVE CO. A Subsidiary of PITTSBURGH EQUITABLE METER CO. 
Main Office: Pittsburgh, Pa. @ Branch Offices: New York City, Buffalo, Philadelphia, Columbia, Memphis, 
Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. @ Canadian Licensees: Peacock 
tow ade Ltd., Montreal. @ European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, 
ngland. 





i. 
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DAVEY TREE TRIMMING SERVICE 





Widely Available 


e Middle West 









e@ East 






@ North 






@ South 






Always use dependable Davey Service 






DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 


KENT, OHIO 























P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU: 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
in their investigations of public 
utility companies. 


Ten questions and answers every 
two weeks—annual subscription 


$10.00. 
Send your order to— 


PUBLIC UTILITIES 
REPORTS, INC. 
1038 Munsey Bldg., Washington, D. C. 
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... Doorway 
to new research 
for you? 














@ Through this doorway, new re- 
search and testing facilities open to 
utility or manufacturer. For this is 
the doorway of the new building of 
Electrical Testing Laboratories. 


With more space, better arrange- 
ments and additional equipment, E. 
T. L. can now serve you better 
and more swiftly provid- 
ing accurate, unbiased data by test, 
on products that you buy, sell, ser- 
vice or use. These facts may be the 
basis for sounder business judgment; 
sometimes they provide authorita- 
tive selling points. E. T. L. Reports 
are completely confidential; and are 
often very inexpensive, since you pay 
only for the service you use. 


@ Private Laboratories, of course, limited 


in number, may be rented for long or 
short terms by those who wish to make 
their research completely secret. There 
you may conduct your own tests, with 
E. T. L’s. unsurpassed facilities to help 


you. 


Electrical Testing 
Laboratories 


East End Avenue and 79th Street 
New York, N. Y. 


zs i RN 
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You Save More Because You Do More IND 


with "CLEVELANDS” P 


Ow. in this highly competitive day, you 
need and demand correctly designed 
and built equipment that will enable you 
to do most at least cost. When it comes 
to trenching machines "Clevelands” are 
the answer. 
Time-tested, time- proven “Cleveland” full- 
crawler design is backed by sound 
engineering and solid quality all the way 
through.”Clevelands” speed up practically 
every operation incidental to mechanical 
ditching. Compact, with superfluous 
weight eliminated, amply powered for the 
toughest tasks, easy to operate and trans- 
port, they eliminate waste motion and fit 
into more jobs, thus cutting ditching cost 
to the minimum. 


expose 
cuttin, 
ness h 


Alu 


tectior 


A big time-saving ‘“Cleve- 
land” feature—Truck Speed 


eee on Special THE CLEVELAND 
TRENCHER COMPANY 


“Pioneer of the Small Trencher” 
20100 St. Clair Avenue 
Cleveland, Ohio 


a 
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ON TOWERS... STEEL 
STACKS AND BOILERS 
\ \( Utilities have 


o t\ 
$ 4 


standardized 
widely on Aluminum Paint for 
towers, switchgear and other 
exposed equipment. It defers repainting, 
cutting upkeep costs. Its gleaming bright- 
ness helps earn added public good will. 

Aluminum Paint provides lasting pro- 
tection for lined stacks; many such paint 


jobs over ten years old are still in satis- 
factory condition. On boilers and furnaces, 
it cuts down heat losses, increasing their 
efficiency. 

To be sure that maintenance men get 
the correct type of Aluminum Paint 
for each job, send for Aluminum Paint 
Manual. It’s free. 


We make no Aluminum Paint; only Alcoa Albron Paste and Powder. 
These pure Aluminum pigments are supplied by leading Aluminum 
Paint manufacturers with their own vehicles suited for different pur- 


ALBRON 


oP 


poses. ALUMINUM COMPANY OF AMERICA, 2134 Gulf Bldg., Pittsburgh, Pa. 
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NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 


These pamphlets are incorporated in the printed and bound volume of 
the 1938 Convention Proceedings, November 15-18, 1938,7 but are 
Separately Available for immediate delivery 


REPORT OF SPECIAL COMMITTEE ON DEPRECIATION 


“Depreciation Principles and Methods” 
Accounting for Depreciation 
Depreciation in Rate Cases 
Results of Straight-Line and Sinking-Fund Methods 
Methods of Estimating Depreciation Rates 


15 Davies and 22 ‘Charis 85 00. x sis acess ol o'sb Sols-vis ob sale erie eee $1.50 
(Descriptive Memorandum from Chairman A. R. Colbert upon request) 
Report of Committee on Progress in Public Utility Regulation, 74 pp. ......... 1.20 
(1987 Report also available at 7T5e per copy) 
Report of Special Committee on Public Utility Finance, 29 pp. ................ 15 
Report of Committee on Public Utility Rates, 21 pp. ............. ccc ce eee cee cece 60 


(1937 Report also available at 60c per copy) 

Memorandum concerning Effect of Recent Court Decisions upon State Commission 
Jurisdiction respecting Depreciation—by John I. Benton, General Solicitor, 
| OEMS CAD | OO Se ee reer ivr Nin cree rac rl $1.00 


The following reports are also incorporated in the Convention Proceedings but 
are NOT separately available: 


Rural Electrification Motor Vehicle Transportation 
Statistics and Accounts of Public Utilities Uniform Motor Freight Classification 
Uniformity of State Commission Procedure Cooperation between State and Federal 


ar Problem Commissions 
Legislation History of and Current Developments in 


Intercorporate Relations Regulation 
Statistics and Accounts of Railroad Companies Generation and Distribution of Electric Power 


Other publications of the Association: 

*Uniform System of Accounts for Electric Utilities (1936 Revision) (Classes A, B, 
RUE) craia’oases86 Sate BRS RSENS Se od dE NTES VET DORSINE TOO ole ei eitee mors $2.00 

*Uniform System of Accounts for Gas Utilities (1939 Revised edition, incorporating 
1937 and 1988 revisions) (Classes A, B, C and D) (Manufactured and 
Natural Gas) (Avatlabdle February 1988) o.cs vcccccscd sectesspecveeever $2.00 

*Uniform System of Accounts for Gas Utilities (1936 Revision, with 1937 and 1938 
revisions in separate pamphlets) (Classes A and B) (Manufactured and 


Natural Gas) (Available immediately) ...ccccccccccccsccccscsvccccccecs $2.00 
*1938 Revisions only of the Uniform System of Accounts for Gas Utilities 

CAVGMADIC IMMICAIBECIY) ob oc.cck coci2 6 vp sictvese sdb. cevereensneceeenwees 
*Uniform System of Accounts for Water Utilities (1939 Revised edition) (Available 

PBOVUATY: TOE) 5 cine sisaa one viene 0.05 0:6: b.0led FOR TOONS DENG Seip ote se neleeine une $2.00 
*Retirement Units for Electric Utilities ......ccccsccccccscccsccccccecescsceeses $1.00 
*Retirement Units for Gas Utilities ......... cece cece cece rc eecvcccceseccceces $1.00 
*Retirement Units for Water Utilities ......ccsccccccvccccccccccscccvccccoccess $1.00 
Interpretations of the Uniform System of Accounts for Electric Utilities ........ $1.30 
Depreciation—A Review of Legal and Accounting Problems .......-se.eeesssseeee $1.50 


*Discounts—5%—25 copies, 10%—50 copies. ; 
Where remittance accompanies order, we pay the forwarding charges. 


eters 


tThe Convention Proceedings will be off the press January 1939. ($6.00) 


THE STATE LAW REPORTING COMPANY 


Official Reporters & Publishers of N.A.R.U.C. 


| 30 VESEY STREET NEW YORK, N. Y. 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 


BETHLEHEM STEEL COMPANY 
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You can SOLVE 
drive problems 
with turbines 
like this - - - 









HEF is the Type CY Elliott Turbine, which 
extends upward the size range of the pop- 
ular Elliott “Y” line of mechanical drive units. 

This line of turbines is popular because it 
has the stuff. Its design and construction fea- 
tures appeal strongly to turbine operators and 
make swell performing machines. The CY tur- 
bine has even more of these desirable features. 

As one enthusiastic operator wrote, “You 
have not scratched the surface in your praise 


of these turbines. The Elliott turbines never 
E L L | 0 T T give us any trouble and perform their job with 
all-around satisfaction. Maintenance on these 
turbines has been less than on any other tur- 

TURBINES bines in the plant”. 
You can now get a Y-line turbine for prac- 
tically any power requirement, steam pres- 
sure, or temperature condition. Elliott geared 





for mechanical drive, just breathe 
sturdiness in every line. Note 


si Aeabdineinnibiblartees ot units are available for low-speed drives. 
rings on each bearing, large Check construction details on these 
water-cooled oil reservoir, re- turbines. Write for Bulletin H-11. 


movable basket steam strainer, 
and separate emergency valve. 
These turbines are built to E L L i 0 T T C 0 M PA N 
“take it’. : 
Steam Turbine Dept., JEANNETTE, PA. 


H-622b District Offices in Principal Cities 
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2 T* { American Gas Association Eastern Natural Gas Regional Sales Conference of Com- 
mercial Section begins, Pittsburgh, Pa., 1939. 

3 F 4 American Transit Association, Executive cad of Operating Association, con- 
cludes regional meeting, Washington, D. C., 1939. 

4 Se q Southern Gas Association will hold annual convention, S. S. Rotterdam, New Orleans 
to Havana and return, March 19-23, 1939. 

S { Oklahoma Utilties Association will hold session, Tulsa, Okla., March 20, 
5 21, 1939. 
M Loge Society for Testing Materials opens spring group meeting, Columbus, 

6 Ohio, 1939. 

7 T* q Edison jie Institute will hold annual sales conference, Chicago, Ill., March 
20-24, 

8 W { Texas Telephone Association will hold convention, Dallas, Tex., March 22-24, 1939. 

9 T* q National Rivers Pang Harbors Congress will convene for session, Washington, D. C., 
March 23, 24, 1939. 

10 F q Edison Electric Institute, will convene for power sales conference, Chicago, IIl., 
March 24, 1939. 

ll Sa q Association of Iron and Steel Engineers will hold spring conference, Birmingham, 
Ala., March 27, 28, 1939. 

12 S 4 American Gas Association will hold conference on industrial gas sales, Cleve- 
land, Ohio, March 27, 28, 1939. 

13 M 4 Wisconsin Utilities Association will hold jou convention of Technical and Commercial 
Divisions of Gas Section, Milwaukee, Wis. 39, 

14 T“ { American Railway Engineering Association starts annual meeting, Chicago, Ill., 1939. 

15 W bang rig thy Electric Exchange will hold convention, St, Augustine, Fla., March 
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“Court of Flame” 


Design for the main entrance way to the gas industry’s exhibit 

for the New York World’s Fair of 1939, which will present to 

the public the romance of gas and how it affects and enriches the 
national life. 
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National Defense and 


The Utilities 


When the Federal administration announced sometime ago that it was 
concerned over possible shortage or lack of codrdination in the electric 
power reserves in the event of a national emergency, cynical observers 
were wondering whether there might follow another drive against the 
private utility industries under cover of national defense. This author has 
analyzed the situation to date with that thought in mind. 


By HERBERT COREY 


\ \ J wat will happen to the utilities 
in this national defense plan? 
I think nothing will happen to 
them. To put it differently, I think 
that nothing but good will happen 
to them. I believe they have been 
promised peace and friendship. I 
think they will do all that will be asked 
of them, or has been asked of them, 
because they will see that what is asked 
is eminently reasonable. I have been 
given the most explicit assurances of 
the government’s good will. I believe 
what I have been told. 
“Lord, help Thou mine unbelief.” 
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That is not a nice way to talk, I 
know. I do believe, sincerely and 
honestly, that key men in the utilities 
have been given assurances by men in 
a position to speak for the government 
and that with two important excep- 
tions these assurances have been ac- 
cepted. I believe the position of the 
administration has been perfectly fair 
and honorable throughout these ne- 
gotiations and that while it is too much 
to expect that the best politician in the 
United States—meaning Franklin D. 
Roosevelt—is blind to the political ad- 
vantage of a very considerable ex- 
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penditure of utility money, I also be- 
lieve that what is nearer his heart is 
the problem of national defense and 
that he is too much of a patriot to im- 
pede the progress of the defense pro- 
gram by resuming his feud with the 
utilities. But I cannot forget that Mr. 
Roosevelt has compared himself to a 
quarterback in a hotly contested game. 

Except that sometimes he seems to 
be running for one goal and some- 
times for the other. 

This seems to be the fact. 


HE utilities have examined the 

part they will be expected to play 
in the national defense program. They 
are satisfied with it. They have been 
assured that there will be no further 
legislative attack made on them with 
the sanction of the administration. An 
occasional raid by some congressional 
enthusiast might take place, but with- 
out administrative support would come 
to nothing. They have been promised 
that no effort will be made to jam any 
new nostrum down their throats. They 
have been promised that while the ad- 
ministration proposes to enforce the 
laws now on the books, through the 
FPC and the SEC and other executive 
agencies, the enforcement will be fair 
and just. 

The government proposes to look 
the situation over carefully, with the 
aid of the utilities, and to suggest that 
changes be made in the operating set- 
up where they are necessary. Much of 
this preliminary work of exploration 
has been done in the eastern manufac- 
turing area, which is the part of the 
country which interests the adminis- 
tration as part of the defense program 
now under consideration. Only two re- 
gions of this area have been found to 
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be definitely underpowered, if a na- 
tional emergency were to develop to- 
morrow. In consideration of the 
promised peace, the government sug- 
gests that the utilities can well afford 
to make what improvements and addi- 
tions are necessary. 

“You have been telling us,” the 
government has said in effect, “that if 
good relations were reéstablished be- 
tween the industry and the adminis. 
tration you would have no difficulty in 
getting all the money you need in the 
open market. Now let’s see you get it 
and go to work.” 


7 an operating company is either un- 

able or unwilling to make the 
changes desired, there is—no doubt 
about this—the definite suggestion 
that the government will step in and 
make them at its own cost. But it is 
represented that the government does 
not wish to do anything of the sort. It 
prefers to keep out of the finances of 
the utilities. The statement has been 
made that any utility which needs 
money for building or modernizing 
can get it from the RFC. But the ad- 
ministration is definitely not putting 
any pressure on either side to such a 
proposed contract. The position of the 
RFC, as stated by an official, is that it 
stands ready: 

“To loan money to a utility in need 
if the security offered seems good. 

“But we ask good security.” 

This is supported by a statement 
credited to an official of the RFC ina 
Washington dispatch in The New 
York Times. The report had been cur- 
rent that the RFC would loan money 
to the Nebraska “little TVA’s” for the 
purchase of privately owned power 
companies, without which it seems 
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apparent that the publicly owned dis- 
tricts will not be successful financially : 
“We are no Quixotes here,” said 


this official. ‘We do not propose to 
lend money to support social experi- 


Gn two or three utilities have 
opened negotiations with the 
RFC and, at the time of writing, these 
negotiations have come to nothing. It 
is assumed that they will result in 
loans, for the utility security is pre- 
sumably good. But the examination by 
the RFC has been tedious and pains- 
taking and certainly does not support 
any theory that there are any Santa 
Clauses on the premises. 

The administration wishes the utility 
operating companies in the eastern 
manufacturing area thoroughly inter- 
connected. It proposes to see that this 
is done eventually. Where these con- 
nections can be made to the advantage 
of the utilities concerned, they will be 
asked to support the cost. Where the 
connections are primarily to be con- 
sidered as precautions against such a 
national emergency as war, the govern- 
ment will make these connections at its 
own cost. In this way the national 
“grid” system will be created, some- 
what along the lines developed in some 
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other countries. But the government 
does not propose to interfere in the fi- 
nancial set-up of the companies. If 
holding companies are found which 
are in conflict with the SEC statutes 
and regulations, they must get out of 
their tangle the best way they can. 


HAT is the rough outline of the 
understanding between the gov- 
ernment and the key men of the utili- 
ties, as it has been told to me. I will 
repeat that I believe what I have been 
told. I am convinced of the bona fides 
of the negotiators on both sides, al- 
though there is no doubt that differ- 
ences of opinion will arise from time 
to time. So far as I have been able to 
discover nothing unreasonable is being 
asked of the utilities and in compen- 
sation they have been assured of future 
peace and cooperation. I am told that 
the “starry-eyed boys” who have been 
galloping through the White House 
corridors with new and ever newer 
plans for capturing the entire utility 
industry have been losing ground 
steadily. This may not be true, but in 
view of what has happened in the past 
it is not incredible. But this must be 
admitted : 
The prospect for peace is so bright 
and sunny that it is hard to believe. 


tion in the past six years had as one result a chilling of the 


q “THE attack being made on the utilities by the administra- 


money market toward them. A wise investor would not put 
his funds into a business which was subject to attack by the 
national administration, and which if Congress proved 
amenable might be Norrisized or Ickesed out of independent 
existence. Competent advisers warned against imposing on 
the Treasury the costly task of bringing the utilities up to 
the desired level of efficiency, as stated by the National De- 


fense Committee.” 
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And there are utility men who pre- 
serve such a lively memory of the 
methods used by the New Deal in the 
past six years that they not only do not 
trust any promises which might be 
made today, but would manifest a 
lively distrust of anyone who does be- 
lieve them. That is one difficulty of 
the present situation, as I see it. As- 
suming that the principal negotiators 
on both sides are disposed to meet in 
amity, it is impossible for either to be 
blind to the fact that the administra- 
tion is being interfered with by its own 
friends of the Left Wing and that the 
key men of the utilities must deal with 
men of the industry who cannot forget 
the treatment they have been receiving. 


5 egaserrsasan it seems to me that 

an evidence of the—shall we say 
suave ?—attitude of the administra- 
tion toward the utilities is to be found 
in the negotiations which ended in the 
TVA-Commonwealth & Southern 
settlement. It is not possible for the 
outsider to say whether the approxi- 
mately $80,000,000 the Common- 
wealth & Southern will realize for its 
Tennessee properties in fact represents 
their going value. It is not likely that 
any agreement will ever be reached on 
this. But these two facts stand to the 
eye: 


| wai Wendell Willkie got at least 

an approximately fair deal for the 
investors in his company. That is 
what he has been fighting for. It is 
not probable that Mr. Willkie, an emi- 
nently realistic man, ever believed he 
could defeat the power of the govern- 
ment if the New Deal ever determined 
to take over the Tennessee valley 
properties. He resisted the intrusion 
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of the government on legal and con- 
stitutional grounds as long as possible. 
But he would have surrendered long 
ago if the New Deal had been prepared 
to play and pay fair. He offered time 
and again to accept a price fixed by the 
SEC, itself a part of the government, 


~ gona It is evident that the burn- 
and-slay advocates, headed by 
David Lilienthal and Senator George 
W. Norris, sustained a defeat when 
the government’s terms were made 
known. They have been the leaders of 
the “scorched earth” policy. They 
proposed to take over the TEP’s 
properties at whatever price could be 
fixed, no matter how low that price 
might be. None of the press columnists 
is more warmly pro-New Deal than is 
Ernest K. Lindley. He is usually re- 
ferred to by his admirers as a personal 
friend of the President’s, and the low- 
descending sun usually discovers one 
of Mr. Lindley’s defensive bouquets 
on the steps of Mr. Roosevelt’s temple. 
But even so completely satisfied a New 
Deal adherent had this to say of the 
TVA negotiations: 

“They (the Commonwealth & 
Southern) have obtained an agree- 
ment to dispose of the poor territory 
with the rich. At one time TVA 
seemed intent on skimming the cream.” 

When the National Defense Com- 
mittee held its first meetings there was 
reason to believe that the New Deal 
proposed to force the utilities to take 
orders. It may be that the fear then 
expressed that the plan involved a 
seizure of control of the major com- 
panies from coast to coast was not 
wholly justified. A good deal of loose 
talk was indulged in on both sides in 
those days. But it is certain that the 
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Interconnection of Utility Companies 


cé HE administration wishes the utility operating companies in 

the eastern manufacturing area thoroughly interconnected. 
It proposes to see that this is done eventually. Where these connec- 
tions can be made to the advantage of the utilities concerned they 
will be asked to support the cost. Where the connections are prima- 
rily to be considered as precautions against such a national emergency 
as war, the government will make these connections at its own cost.” 





fear was genuine. The Lilienthal- 
Norris- Corcoran- Cohen  camorra 
seemed to have the presidential ear. 
The plan which the administration was 
reported to favor was being advanced 
under a cloak of patriotism: 

“You must do as we tell you,” the 
utilities were told. ‘The country’s 
safety may be at stake.” 


Ox of the two key men who held 
out for fair play at this time was 
—unless my information is in error— 
Wendell L. Willkie. He is reported to 
have said in effect : 

“The Commonwealth & Southern 
can render just as efficient service to 
the government in its present form as 
it could if it were taken over by the 
government. It could, in fact, render 
better service than if it were turned 
over to untried men.” 

An agreement seems to have been 
reached about this time. At all events 
it was before the Supreme Court 
handed down its decision that I was 
told that : 
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“Mr. Willkie is meeting us in the 
most cordial fashion possible. He is 
very cooperative. We owe him a great 
deal for the aid he is giving the na- 
tional plan of defense.” 

Then the Supreme Court ruled that 
the government had every right to 
compete with privately owned com- 
panies of any kind. It declined to pass 
on the question of TVA constitu- 
tionality, adhering to its rule of long 
standing that it will not pass on the 
constitutionality of an act of Congress 
unless the contestant is able to show a 
vital interest, and it refused to accept 
the 19 protesting utility companies as 
possessed of that interest. Only a 
state, apparently, can now bring action 
before the court on such ground. The 
defeat of the utilities was an over- 
whelming one. 


HE government might have taken 
advantage of its position and 
scooped up the C&S properties at its 
own price. This fact may be accepted. 
The “scorched earth” operators had 
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let it be known that if they did not get 
these properties they would parallel the 
lines and drive the privately owned 
companies out of business. Congress 
might not have looked on this with 
complete approval, but the TVA still 
had the authority to issue bonds to a 
total sum which would make this plan 
possible. Never in the history of the 
TVA controversy has any generosity 
been shown by the Lilienthal-Norris 
group. Yet contrary to what might 
have been expected, an offer was made 
and accepted which seems to have been 
satisfactory. 

If the administration had not de- 
cided upon the appeasement of the 
utilities, this offer—in my opinion— 
would not have been made. 

Yet it is again necessary to temper 
this conclusion with a word of caution. 
At the moment of writing this atti- 
tude is being honestly held. No one 
can underwrite tomorrow’s moment. 


: get back to the program for 
national defense. 

No one thinks that we will be in- 
volved in another world war immedi- 
ately. No one in authority in Wash- 
ington, so far as I have been able to 
discover, thinks there will be another 
world war until an indefinite period 
has passed. But it is not so many weeks 
ago that it seemed to these same au- 
thorities that there was a very excellent 
chance that the nations of the world 
would be in the gutter again, biting 
and snarling, in a very short time. 
Apart from the political reasons with 
which everyone is familiar, the funda- 
mental reason for this fear was that 
Germany has stepped up her production 
of planes to 12,000 a year on one shift 
a day. 
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If she could work two or three 
shifts, and supply the new planes with 
pilots and mechanics and _ ground 
forces, she would be irresistible. 

She has worked out a new theory of 
war. Instead of plodding slowly over- 
ground she now proposes to raid from 
the air. Wave after wave of fast 
bombing planes could be sent over 
London and Paris, protected by her 
fast pursuit planes. One of her new 
pursuit planes is credited with a 400- 
miles-an-hour ability. It hasn’t got it, 
but never mind that. The air experts 
thought it had not so long ago. Cities 
cannot be taken or held by the air arm, 
but they can be rendered untenable. If 
the opposition could be driven out of 
the air, London and Paris would be 
mere fat pigeons for the German hawk. 
Antiaircraft guns make pretty noises, 
but they do not bring down many 
planes. German pilots are being trained 
to bomb at cities rather than at such 
smaller bull’s eyes as factories and 
railroad stations. If the heart of a na- 
tion could be broken from the air, her 
forces on the ground would be useless. 


HIS may seem incredible, I'll 

admit. It may sound like the rav- 
ings of John McCullough, as we old 
timers used to hear them on the penny 
phonographs. But that was the fear 
which chilled official hearts in Wash- 
ington not so many weeks ago. No one 
knew precisely what part we might be 
called on to play, then or later, but it 
was accepted as a fact that if this 
Welsh-rabbit dream of German con- 
quest came true, we would be in trouble 
up to our necks very soon thereafter. 
And there was the horrendous fear 
that the dream might come true. It 
was known that the air arms of Great 
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Britain and France were incredibly 
weak. Both countries had entered into 
contracts with American manufac- 
turers of planes and were trying their 
muddled best to go to building on their 
own. The truth is that they were not 
getting much of anywhere at home. 
Before this article is printed some of 
the truth may have been made known 
to the world, for there are indications 
that the administration will tell the 
whole story. Perhaps under pressure, 
it is true. Still it may be told. Great 
Britain and France not many weeks 
ago were outdoing their own best 
records for fumbling. 

If we were compelled to put our- 
selves in a defensive position, no mat- 
ter what might happen to Great Britain 
and France, we were at this time fac- 
ing the certainty that we would fumble 
on our own side. It may be remembered 
that we can almost out-fumble any one 
when we start. See the history of our 
early participation in the World War. 
The administration realized that if we 
were called on to make a tremendous 
effort, almost the first thing we would 
need would be an abundance of elec- 
trical power. The National Defense 
Committee—it has several manifesta- 
tions under various names—was set 
up. Experts were called in from the 
FPC and the FTC and the utilities. 


ET me emphasize at this point what 
I believe to be the truth. 

This inquiry was not prompted by or 
shaped by any political ambition. 

If the utilities could be persuaded to 
spend one billion dollars for exten- 
sions, etc., in the next year—the sum 
mentioned is the one they have them- 
selves used—much would be done in 
furthering recovery. The Lord knows 
we need recovery. Recovery would be 
of immense political value to the New 
Deal. All this is axiomatic. But apart 
from the unquestionable politics of the 
situation, I believe it to be the truth 
that the administration feared that the 
supply of electrical power available 
would not be sufficient to meet the sud- 
den emergency of war or of forced 
preparation for war. The administra- 
tion and its advisers were compelled to 
examine the situation factually. This 
statement was made tome by authority : 

When the armistice was signed in 
1918 our electrical production was 
proving unequal to the demands being 
made on it. 

A greatly expanded increase in 1939 
—due to the greater mechanization of 
all military forces—would have re- 
sulted in an abominable tangle. 


HE attack being made on the utili- 
ties by the administration in the 
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“Ir holding companies have erected structures which the 
SEC does not look on with favor, they can get themselves 
out of that tangle the best way they can. There are at present 
two factions in the SEC. One definitely favors fair treat- 
ment for the holding companies, plus a generous allowance 
of time for action, and the other continues to be hostile. In 
any event it is the plan that operating companies shall not 
be unduly embarrassed at this time.” 
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past six years had as one result a chill- 
ing of the money market toward them. 
A wise investor would not put his 
funds into a business which was sub- 
ject to attack by the national adminis- 
tration, and which if Congress proved 
amenable might be Norrisized or 
Ickesed out of independent existence. 
Competent advisers warned against 
imposing on the Treasury the costly 
task of bringing the utilities up to the 
desired level of efficiency, as stated by 
the National Defense Committee. This 
could only be done by using investor 
money. Only in this way, too, could 
the outgo of tax money be stopped and 
an in-go of tax money started again. 
I think there is no doubt that at the 
beginning of the national defense pro- 
gram, there was a determination on the 
part of the administration to issue or- 
ders to the utilities. They were to be 
told in dictatorial fashion what they 
must do. Back of the order was the im- 
plied threat that they might be taken 
over in part or that control might be in 
part seized. The successful fashion in 
which the hydroelectric program and 
the public ownership program had been 
put over, had gone somewhat to the 
administration’s head. Then—so I be- 
lieve—the painful discovery was made 
that unless the utilities cooperated can- 
didly and willingly, it would not be pos- 
sible to make the betterments desired. 


HEREFORE, it was determined to 
make peace with the utilities. 
They were willing. They have never 
asked anything better than peace with 
the administration. They asked for 
certain assurances and—so I am told 
on authority that I believe fully—they 
were given those assurances. 
The administration learned that if 
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the betterments to be demanded of the 
utilities were to be planned and built 
by the government—which is the im- 
plication of the plan which looked to- 
ward governmental control and bureau- 
cratic management—that the most gi- 
gantic flop on record would be the re- 
sult. The operating companies know 
their business. They know what they 
need and what they might like to have 
and what can be done by interconnec- 
tion to make the present facilities more 
useful. But if a swarm of government 
men came in, no matter how good they 
might be, time would be lost in educa- 
tion and inquiry and blue-printing and 
by that time the war might be lost, if 
there were a war. 

The administration has believed that 
the huge hydroelectric projects on 
which so many million dollars have 
been spent would be of immediate value 
in the event of a war-strain on pro- 
duction capacity. 


it was discovered that these projects 
would be useless, broadly speaking. 
Their generators are too far away 
from raw materials and manu factories. 

The TVA probably would be the 
most useful of the lot. In the Tennessee 
valley there are various raw materials 
available, and the chemicals needed in 
war could be manufactured successful- 
ly. But the immediate need would be 
useful current in the manu factories of 
the East and the TVA could supply 
only a comparatively small amount, be- 
cause of the present lack of high-power 
transmission lines. The construction of 
such lines would be merely an added 
handicap, if a sudden emergency were 
to arise. The western hydroelectrics 
would prove to be mere nuisances in 
war-time. They have been so thor- 
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Plane Production in Germany 


oe has stepped up her production of planes to 12,000 
a year on one shift a day. If she could work two or three 
shifts, and supply the new planes with pilots and mechanics and 
ground forces, she would be irresistible. She has worked out a new 
theory of war. Instead of plodding slowly overground she now pro- 
poses to raid from the air. Wave after wave of fast bombing planes 


could be sent over London and Paris .. . 


3? 





oughly advertised that if there were an 
electrical shortage in the manufactur- 
ing areas a popular demand would arise 
that they be set to work and would 
probably prove irresistible. Thousands 
of men and millions of money would 
be diverted from more immediate and 
important tasks. 

The plan as adopted, therefore, 
seems to have two significant factors. 

The first is that peace has been made 
with the utilities. This statement is 
subject to the qualifications previously 
stated. Peace would be of great political 
importance. It would encourage re- 
covery, which is likewise of political 
importance. It would relieve the Treas- 
ury from the danger that it might be 
called on to provide huge sums for the 
betterments desired. It would increase 
the tax revenue. 


' I ‘HE second factor is that a grid 
covering the eastern manufactur- 
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ing area primarily, and perhaps to be 
expanded later, would be created. This 
proposition takes operating companies 
only into consideration. If holding 
companies have erected structures 
which the SEC does not look on with 
favor, they can get themselves out of 
that tangle the best way they can. There 
are at present two factions in the SEC. 
One definitely favors fair treatment for 
the holding companies, plus a generous 
allowance of time for action, and the 
other continues to be hostile. In any 
event it is the plan that operating com- 
panies shall not be unduly embarrassed 
at this time. So I am told. 

There are instances where intrastate 
operating companies will find it so 
much to their advantage to construct 
connecting links that they can afford 
to do so at their own cost. It is the 
present presumption that they will do 
so. There are other cases which do not 
offer the same advantages to operating 
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companies in the same or contiguous 
territory. In such cases the links will— 
if necessary—be built at the cost of the 
government. The money presumably 
will be furnished through the RFC or 
some other Federal agency. There are 
22 such agencies which now have au- 
thority to issue securities on which 
money can be borrowed. About half of 
them have Treasury backing. 


N obstacle was discovered in the 

interstate commerce laws to the 
connecting of companies operating 
on two sides of a state line. But this 
has been surmounted by a very simple 
device. Rather than revamp the com- 
panies so that their operations in an 
interstate grid would comply with all 
the laws and all the regulations, the 
Federal government proposes to build 
the links which shall afford connection 
across state lines at its own cost. So far 
as this plan has been worked out at 
present these are to be for emergency 
purposes only. In ordinary times the 
operating companies could conduct 
their affairs as at present, but, in the 
event of an emergency, the Federal 
government would direct that they be 
hooked up. It is probable that this plan 
will in the end permit the use of these 
interstate links for the ordinary pur- 
poses of business, but this phase had 
not been examined at the time of 
writing. It is merely in contemplation 
for the future. 

By this means the entire eastern 
manufacturing area could be protected 
against a failure of power in any part. 
The usual phrase is, “if one city were 
bombed and its power cut off,” but no 
one really anticipates anything of the 
kind as a possibility. What might be 
possible, if we were drawn into an in- 
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ternational conflict, even if we were 
not compelled to use our naval or mili- 
tary power, is that home-raised bomb- 
ers might set their infernal machines 
in our powerhouses. This is regarded 
as a very real possibility, for a few 
crackpots with a few pounds of ex- 
plosive could do an immense amount of 
damage. The recent bomb explosions 
in England produced a real effect on 
authority here. The bombs set off in 
England did little damage, and it was 
assumed that the bombers planned to 
produce a political effect only. But they 
were an evidence, if one were needed, 
of the injury that could be done by 
hostile domestic forces. 


o fone is another side to the pic- 
ture, of course. There usually is. 

No one suggests that President 
Roosevelt has changed his attitude of 
antagonism to the utilities. He has been 
consistent in that from the beginning 
of his administration and for years 
previously. But it is reasonable to sup- 
pose that two things have shaped the 
more recent development of that atti- 
tude. With the building of the public 
power plants on the great rivers, much 
of the political value has been squeezed 
out of his public ownership program. 
The voters who agreed with him, pos- 
sibly without taking much thought, in 
his assertion that water power was a 
national resource and should be devel- 
oped by and for the people, are not con- 
vinced that it is good business to de- 
stroy tax-paying companies which have 
been in efficient operation for years. An 
evidence of this is that although Mr. 
Ickes has been giving 55 per cent of the 
cost of municipal plants from the Fed- 
eral Treasury and making handsome 
loans against the balance, many towns 
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and cities have not accepted the hand- 
out. Mr. Ickes has prepared a bill which 
provides for the continuance of the 
PWA with its gift program, but it is 
by no means certain that Congress will 
make it a law, and this in face of the 
fact that Mr. Ickes dangles at least one 
possible project as bait in each congres- 
sional district. 


HE second fact which has un- 

doubtedly shaped Mr. Roosevelt’s 
present attitude is that the utility prob- 
lem is more complicated than it ap- 
peared to him to be in his first days of 
lush enthusiasm, when he found a 
yardstick at every waterfall. Then he 
listened gladly to enthusiasts who 
would make a new heaven and a new 
earth over night. Those with long 
memories will be able to recall how 
many of them came to Washington, 
were accepted as presidential intimates, 
and later went whirling out on their 
ears. 

Something of the same may have 
taken place recently. Thomas Corcoran, 
author of many a bright idea, has been 
sitting in at meetings of the National 
Defense Committee as a representative 
of the RFC, but he has had almost 
nothing to say. Secretary Ickes, like- 
wise a member, has maintained his 


usual acidity, but he is said not to have 
interfered with the practical workings 
of the plan. He has, in fact, been help- 
ful in several instances. 

The fact is, as reported to me by 
what I accept as competent authority, 
that the President will not permit any- 
thing to interfere with the building up 
of electrical production as needed for 
the defense program. He has been 
gratified by the willingness of the in- 
dustry to cooperate. 


iy is not here suggested that there 
will be any interference with the 
operations of the Rural Electrification 
Administration, which has invaded the 
territory of many western utilities. A 
state which consents to give to the Fed- 
eral government control of lands and 
water power—as Vermont recently re- 
fused to do—will be a recipient of 
bounty under the existing statutes. But 
I am assured that the national defense 
plan is very near Mr. Roosevelt’s heart 
—politics and all—and that, in order 
that it shall be fully developed, he is 
willing to make peace. 

Unless I have been wholly misin- 
formed, the key men of the utility in- 
dustry have met him cordially. Out of 
this present understanding good may 
come for the future. 





The Road to Recovery 


CC Crom should refuse absolutely to appropriate any more money 

for the purpose of putting the government in competition with 
private enterprise. It should find a way to establish peace with the 
utilities. It should refuse to finance any further investigations designed 
solely to harass, embarrass, and intimidate business. It should make any 
reasonable tax adjustments which promise to increase prosperity. 
Business recently has indicated a desire to go along with government 
and government should hasten to embrace this unusual opportunity 
to emerge from the indefensible position against business into which 


it has gotten itself.” 


—ArTHUR P, LAMNECK, 


Former U. S. Representative from Ohio. 
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The Spreading Power Demand 
In the Middle Southwest 


With the codperatives feverishly at work expanding 
the network of transmission lines with the intercon- 
necting private lines, and the tying in with govern- 
ment projects, this vast section of the country, says the 
author, is in the throes of a great electric development. 


By OLAF D. BAKER 


ORTH and south through the 
N Ozark mountains of central 
Missouri, central Arkansas, and 
Louisiana are streams of immense po- 
tential water power. 

Already a maze of wires has 
brought cities and towns of this middle 
section to steam and hydroelectric gen- 
erating plants built and operated by 
private utilities. Summer playgrounds 
in the Ozarks, industries, and REA 
projects are also being served. 

On each side of these pioneer private 
utilities is a government utility project. 
In northeast Oklahoma, just over the 
west line of Missouri and Arkansas, 
and only a short distance from the cen- 
ter of population of the United States, 
the Grand river dam, a government 
project, is being built. Within five hun- 
dred miles, we are told, are more than 
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ten million people. The great tristate 
lead and zinc mining district and rich 
oil wells are within the circle. 

To the east across Missouri or 
Arkansas and to eastern Tennessee is 
the TVA with a western reach to the 
Ozarks where a recent contract has 
been signed with the Tennessee Valley 
Authority under which TVA power 
will flow through the Arkansas Power 
& Light lines. With power already 
available from the great Arkansas 
Power & Light Company’s intercon- 
nected system, this is a forward step 
in the growth of the country. 

The questions generally asked are: 
“Will this Middle Southwest with its 
present wide spread of service eventu- 
ally become a great network of all hy- 
droelectric companies of this section, 
stretching out like the delicate nerve 
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system of the human body to meet the 
human needs? And what is being done 
about it?” 


|. one electric power is employed to 
great social ends we must have 
some idea of what the transformation 
might be. There is the vision of trans- 
porting hordes of people from un- 
healthy slums to places where they can 
live decently, breathe good air, see the 
open sky while they work at industries 
developed where the raw materials are 
because of cheap and dependable power. 

Within the reach of the Middle 
Southwest’s unseen ocean of power are 
fertile fields of wheat and corn to the 
cotton fields of the South. 

Oil development and refineries, 
mines, asphalt plants, cotton gins, irri- 
gation plants, cotton oil mills, railroad 
shops, lumber mills, lime plants, mar- 
ble quarries, textile mills, canneries, 
and many other industries turning raw 
materials into marketable products 
have already been developed in this ter- 
ritory, while by far the greater num- 
ber of farm homes have no electric 
lights or power and the vast amount of 
taw materials is yet to be converted 
into salable products. 

Across Missouri, east and west, runs 
the great coast-to-coast highway into 
which pours the north, northeast, and 
eastern traffic in a continuous stream 
of cars which pass over the Neosho 
bridge, Miami, Oklahoma, at the head 
of the Grand river dam lake now under 
construction. Will the network of lines 
eventually light this Main Street of 
America and other main highways? 


HE Middle Southwest is becoming 
power conscious, made so largely 
by the pioneer private utilities. Take, 
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for example, the intensive sales and 
promotional efforts of the Arkansas 
Power & Light Company toward a 
more complete farm electrification. The 
company has, from the very beginning 
of its extension of service to rural 
areas, maintained an active farm elec- 
trification division in addition to the 
general sales promotion staff which 
covers farm business as well as others. 

The company has surveyed all farms 
in the territory and ascertained the con- 
dition of electrical equipment of pres- 
ent farm users. Its representatives con- 
tinuously assist in instructing custom- 
ers in proper use of equipment and in- 
form them as to reasonable operating 
costs. The company has at all times co- 
Operated with agricultural and demon- 
stration agents in connection with 
county and state exhibits, agricultural 
station experiments, etc. It has main- 
tained close contact and cooperated 
with governmental and public activi- 
ties relating to agricultural develop- 
ments. 

The sales and promotional efforts of 
the company, relative to farm electri- 
fication, have been carried on in ac- 
cordance with definite long - range 
planned programs. The company even 
goes so far as to study the farmer’s 
condition, to supply him with informa- 
tion on improved methods of farm op- 
eration, and to aid him to find new and 
enlarged markets for his products, so 
as to make it possible for him to have 
electric service. Thus, more power lines 
are needed to meet social ends. 


I“ a part of the Ozarks, rural electri- 
fication is primarily an economic 
rather than an engineering problem. 
Many of the people concerned have an 
extremely low monthly income per 
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family, only a few of whom can afford 
to make the investment in major appli- 
ances for farm use. The sparsely settled 
farming territory creates an additional 
burden of insufficient revenue for op- 
eration, maintenance, and overhead of 
rural lines. 

Rural electrification, a problem of 
great social significance, is best studied 
from sections where rural lines have 
been in operation long enough to per- 
mit conclusions as to sales and revenues 
that may be reasonably expected, and as 
to minimum operating and mainte- 
nance expenses that will be incurred. 

Faulkner county, Arkansas, is an ex- 
ample of the problems to be considered 
and of results to be expected from a 
rural electrification program within 
parts of this Middle Southwest area 
where the farmers are not so wealthy 
as in many sections but where many of 
them can become customers at a small 
monthly outlay, if provided financial 
assistance for buying electrical appli- 
ances and wiring their premises. 

The following is taken largely from 
a report of Faulkner county made by 
the Arkansas Power & Light Com- 
pany. The country electrified is rolling 
with low hills and wide shallow valleys. 
It is wooded, but most of the land is or 
has been under cultivation. The soil is 
sandy and not very fertile, as much of 


the top soil has been washed into the 
valleys. The valleys are fertile and pro- 
ductive. However, there exists in the 
Middle Southwest, in contrast to the 
hill land, prairies and bottom lands 
with different problems. 

The resources of the company have 
been applied to connect the customers 
available to various lines and to pro- 
mote the greatest possible utilization of 
the service by customers consistent with 
their respective needs and ability to pay. 
The customers are served under the 
company’s standard rate for rural elec- 
tric service which is available every- 
where in the territory served. 

Prospective customers under the 
plan were allowed to furnish labor and 
other services in construction for which 
they were paid prevailing prices. This 
enabled a large number of prospects to 
pay for their house wiring and meter 
deposits. Customers were also assisted 
in obtaining appliances and house wir- 
ing at the lowest possible costs. 

The new type low-cost line in con- 
junction with a low-cost transformer 
developed for serving rural territory is 
now being used throughout the coun- 


try. 


igre county is served on a 
“planned area basis,” with lines 
which follow all the main highways 
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so largely by the pioneer private utilities. Take, for example, 


q “THE Middle Southwest is becoming power conscious, made 


the intensive sales and promotional efforts of the Arkansas 
Power & Light Company toward a more complete farm 
electrification. The company has, from the very beginning 
of its extension of service to rural areas, maintained an active 
farm electrification division in addition to the general sales 
promotion staff which covers farm business aswellas others.” 
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and some of the better country roads. 
It has also been extended into areas 
adjacent to such roads and highways 
wherever density of customers is three 
to the mile or better. 

Ninety-one and seven tenths miles of 
6,900-volt primary line and 11.4 miles 
lateral secondary lines, a total of 103.1 
pole line miles, were built in this county 
to serve 365 estimated customers. The 
total cost of the project was $59,740 in- 
cluding transformers and customers’ 
service drops. This report was made 
after two years of operation. 

Three hundred and thirty customers 
were connected at the end of three 
months’ operation. Most of these cus- 
tomers had paid for their meter de- 
posits and the wiring of their houses 
by furnishing common labor in con- 
struction of the lines. Since then 69 
new customers have been connected. 

During the first year of operation 
average sales per average customer 
served were only 220 kilowatt hours 
per customer year. The second year of 
operation, sales increased to 300 kilo- 
watt hours per customer year. An aver- 
age of 300 kilowatt hours per customer 
year is only 25 kilowatt hours per 
month. This is far short of 40 kilo- 
watt hours per month, the number of 
kilowatt hours included in the $3 mini- 
mum of rates approved for use by rural 
electric codperative associations in 
other places. Only 11.5 per cent was 
for 40 kilowatt hours or more. 


yb Arkansas Power & Light 
Company’s rural rate with its 
minimum charge of $1.25 has been de- 
signed to bring service to this low-use 
average customer and enable him to in- 
crease his service in accordance with his 
ability to pay. 
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Although each customer was pre- 
sented an electric iron, the bills were 
less than the amount considered for 
lighting service. The rural customers of 
this county do not use an average of 40 
kilowatt hours during even the peak 
consumption months of the year. In 
case of the $3 minimum rate they 
would either have to increase their use 
of service to absorb the extra kilowatt 
hours or pay for service they didn’t 
use; or if they cannot pay more than 
they do at present, their only alternative 
would be to discontinue service. 

During the second year of operation, 
all customers served from the Faulkner 
county rural lines, including commer- 
cial, nonfarm residential, and farm cus- 
tomers, used 24 per cent more service 
than was used during the first year of 
operation. For this increased use, how- 
ever, the customer paid only 15 per cent 
more money. The increased usage, 
therefore, cost them less than half as 
much as it did before. This is due in 
part to rate adjustment and also to the 
promotional features of the prevailing 
rates of the company. 

Regardless of cause the above shows 
a constant tendency toward lower rate 
levels where service is supplied by an 
established utility which is regulated 
under the laws of the state which it 
serves. 

The financial results of the Arkansas 
Power & Light Company’s operation 
of rural lines in Faulkner county 
showed a deficit of $3,326 before any 
allowance was made for general over- 
head expenses or for property retire- 
ment and improvement reserve. 


_— the development period, the 
company expects the rural custom- 
ers to learn how to utilize electricity 
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Nonprofit Cooperatives 


6¢ 5 dive rural electrification projects are similar 

in the different states, each area sets up a 
nonprofit codperative incorporated under the laws 
of the state, which borrows money to build power 
lines and to maintain and operate lines which, when 
paid for, belong to codperative members. Each 
member puts in $5 and gets one share of stock. Each 
customer must wire his own property, but the co- 
Operative furnishes transformers, meters, lines, and 
everything up to the house, barn, or yard pole, wher- 
ever the service is needed if not more than 1,000 


feet.” 





more fully and make it pay for itself as 
farmers have done with motor power. 
The increased use of service per cus- 
tomer already shown is evidence that 
usage is gradually growing and that 
the farmers are finding ways to actual- 
ly make power bring in some money as 
well as make work easier. 

In due time it is possible that in- 
creased use of service at prevailing 
rates by available customers will yield 
revenues sufficient to cover incremental 
operating and maintenance expense, 
and a way to return on money invested 
in the rural lines together with an ade- 
quate reserve for replacing the lines 
when they are damaged by storm, worn 
out, or become inadequate for increased 
service requirements. An improvement 
in the economic status of rural and 
farm people is expected to accompany 
rural electrification as the result of the 
various activities of farm organiza- 
tions, state universities, and Federal 
agencies. Only through such economic 
improvement, it appears, can the pro- 
ductivity of farms be increased and 
farm products satisfactorily marketed 
so as to give the farmers purchasing 
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power substantial enough to allow rural 
electrification to pay its own way. 


S MALL industries to handle raw prod- 
ucts are made possible by power 
service and are helping the farmer to 
solve his problem of making it pay. 

The Arkansas Power & Light 
Company is prosecuting its rural elec- 
trification program with the codpera- 
tion of the REA, which is taking the 
company’s bonds at a low rate of in- 
terest. Some 1,200 miles of rural lines 
have already been constructed, extend- 
ing service to some 5,000 additional 
farms and other rural establishments. 
Six of the rural electric codperatives 
have contracted with the company’s 
lines for their power. Two of these co- 
Operatives are in operation. 

In bringing electrification to the 
farmer, the first question he asks is, 
“How much is it going to cost ?” 

The rates which have been generally 
approved for use by rural electric co- 
Operatives have been subject to varia- 
tions made necessary by differing local 
conditions. In general they are based on 
a minimum monthly charge which will 
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guarantee sufficient revenue for oper- 
ating expenses during the load-build- 
ing period. 

Depending on local conditions, the 
minimum monthly bill which each cus- 
tomer will have to pay will normally be 
between $2.50 and $3.75, which in- 
cludes 40 to 50 kilowatt hours of 


energy. 


M ISSOURI, with its towns, cities, 
playgrounds, and many indus- 
tries served with electricity from its 
several hydro plants, is planning an ex- 
tensive network of rural transmission 
lines. 

While rural electrification projects 
are similar in the different states, each 
area sets up a nonprofit codperative in- 
corporated under the laws of the state, 
which borrows money to build power 
lines and to maintain and operate lines 
which, when paid for, belong to codp- 
erative members. Each member puts in 
$5 and gets one share of stock. Each 
customer must wire his own property, 
but the codperative furnishes trans- 
formers, meters, lines, and everything 
up to the house, barn, or yard pole, 
wherever the service is needed, if not 
more than 1,000 feet. If the customer is 
more than 1,000 feet from the main 
line, he is asked to pay the actual cost of 
building line beyond 1,000 feet. The 
price is about 12 cents per foot. 

There are seventeen projects in the 
state of Missouri and as many as four 
counties to a project. Here better eco- 
nomic conditions are found. Through- 
out these counties steps have been, and 
are being, taken to give the farmers 
rural electrification under the codpera- 
tive plan. 

This spread of the nonprofit trans- 
mission lines, built and operated by 
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money secured from the REA at 2.88 
per cent interest, to be paid back in 
twenty years, is bringing to rural dis- 
tricts new industries which are increas- 
ing the use of electricity. As the amount 
of used electricity increases, the rate 
decreases. Minimum is from $3 to 
$3.50 for 40 kilowatt hours. After 40 
kilowatt hours are used, the rates usual- 
ly drop to 4 cents or 44 cents per kilo- 
watt hour, ending with 2 cents down to 
14 cents for all over 200 hours a month. 
The figures used are from the elec- 
tric cooperative operating in Lawrence, 
Green, Dade, and Polk counties of Mis- 
souri with offices in the courthouse at 
Mount Vernon, Missouri. The Ozark 
Electric Codperative is buying power 
from the Empire District Electric. 


HE people of northeast Oklahoma 

are awake to the economic advan- 
tages of electricity and are preparing 
to spread a network of power lines 
which will penetrate the rural sections 
of practically every county in northeast 
Oklahoma. Instead of waiting until the 
Grand river dam and power plant is 
completed and then waiting three years 
to get a cooperative going as some have 
done, the people of the GRD district 
have already visioned the steady glow 
of electric lights in hundreds of Grand- 
omain farm homes now lighted with 
lamps and have already made advances 
toward reality. 

Dozens of meetings in rural com- 
munities have been held by directors of 
the recently formed Oklahoma Electric 
Codperative Association fostered by 
the GRD Authority as a part of its pro- 
gram in marketing the 325,000,000 
kilowatt hours of electric power to be 
available in 1940 from the dams along 
Grand river. 
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“In a part of the Ozarks, rural electrification is primarily an 
economic rather than an engineering problem. Many of the 
people concerned have an extremely low monthly income per 


family, only a few of whom can afford to make the invest- 
ment in major appliances for farm use. The sparsely settled 
farming territory creates an additional burden of insufficient 
revenue for operation, maintenance, and overhead of rural 


lines.” 


Sometime ago, the Rural Electrifica- 
tion Administration allocated $500,- 
000 for building of an initial network 
of transmission lines in Ottawa, Craig, 
Delaware, and Mayes counties. An- 
other half million is expected to be 
available soon for similar electrical de- 
velopment of Tulsa, Muskogee, Ok- 
mulgee, and Wagoner counties. The 
first unit to be launched is planned be- 
tween Vinita, Okla., and the Grand 
river dam. The cooperatives are not 
planning to wait until the GRD is com- 
pleted but intend to swing into opera- 
tion by purchasing power from near-by 


plants. 
neon rate of $3.50 per month for 
40 kilowatt hours is anticipated, 

based on potential 24 subscribers per 
mile. Should more persons sign up 
along the course of the feeder lines the 
rate is expected to be lowered in pro- 
portion. The economic condition is 
much better than in many areas and an 
increase of used power is expected. 

The power quota suggested will al- 
low users ample supply of light, based 
on normal family usage, and in addi- 
tion allow the use of various utilities, 
such as home appliances and electric 
washing machines. 

The GRDA member in charge of 
the load distribution department re- 
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ported that REA had reacted favorably 
to the Authority’s plan for an addi- 
tional $500,000 to supplement the orig- 
inal grant of similar amount. 

When plans of the Authority ma- 
terialize, a network of rural transmis- 
sion lines will be spread through Ot- 
tawa, Craig, Delaware, Mayes, Tulsa, 
Okmulgee, Muskogee, and Wagoner 
counties. 

The GRDA has recently been urged 
to widen out on the TVA pattern. The 
suggestion includes a large-scale de- 
velopment that would weld three dams 
on Grand river and one on the Illinois 
into a large-scale power set-up. If the 
plan is carried out it will be necessary 
that legislation bring the Illinois river 
into the scope of GRDA. This would 
mean an amendment enabling the au- 
thority to issue bonds for construction 
of adam at Fort Gibson, and the desig- 
nation of the proposed Tenkiller ferry 
flood control dam as a hydroelectric 
project. The board of Army Engineers 
has been asked to make a report of the 
potential power possibilities of the vari- 
ous dam sites located in eastern Okla- 
homa. The Tenkiller ferry dam project 
has the approval of the U. S. Army En- 
gineers as a flood control project. 
Ww the codperatives feverishly 

at work spreading the network of 
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transmission lines with the intercon- 
necting private lines and the tying in 
with government projects, the Middle 
Southwest is in the throes of a great 
power development. 

There is much more to intercon- 
nected power systems than just serving 
power demands during normal times. 
In nearly every emergency their value 
has been demonstrated. Not only are 
interconnected transmission lines a lure 
for restless factories and industries in 
peace times, but in times of disaster 
they become saviors of the moment. 

Former President Herbert Hoover, 
while Secretary of Commerce, asserted 
that “maintenance of electric service 
in the flooded areas of Arkansas, Mis- 
souri, and Louisiana, is a monument to 
the advantage and efficiency of inter- 
connection of electric power stations 
and systems.” 

Flood control is working its way into 
the dam projects. The most recent de- 
velopment, and said to be the first in 
the history of the country, is that the 
government has gone in with a power 


company for the building of a com- 
bination power and flood control dam. 


Pp“ Ns are being made by the Arkan- 
sas Power & Light Company to 
go ahead with the construction of the 
third dam on the Ouachita river in Ar- 
kansas. This will be constructed in 
partnership with the government— 
Congress having authorized contribu- 
tion of $2,000,000 toward the $6,000,- 
000 estimated cost of dam and reser- 
voir, providing the Army Engineers 
approved. The approval has been given. 
For the $2,000,000 the government 
will obtain approximately 500,000 acre- 
feet of storage capacity for control of 
floods. 

The flood storage part of the reser- 
voir will be kept empty, or the water 
released in accord with instructions 
from the Army Engineers. The power 
part will be operated under FPC. 
By this partnership plan the govern- 
ment will obtain flood storage for $4 
per acre foot, whereas the average, as 
I understand it, is around $17 to $20. 





One Hundred and Fifty Uses for 
Electricity on the Farm 


pial Bromo are more than 150 uses for electricity in agri- 
culture, according to a new circular issued by the Col- 
lege of Agriculture of the University of Kentucky. Electricity 
may not only provide better lighting, added conveniences, lei- 
sure time, and improved living conditions, but it may be a means 
of increasing the farm income, it was declared. 

Here are a few of the uses of electricity on the farm listed 
in this publication: Lighting, cooking, refrigeration, washing, 
ironing, operating radio, pumping water, milking cows, cooling 
milk, separating cream, sterilizing milk utensils, churning, pro- 
viding cold storage, increasing egg production, hatching eggs, 
brooding chicks, stimulating the growth of plants and animals, 
trapping insects, lighting yards and buildings, ringing burglar 
alarms, heating soi in hotbeds, drying fruits and vegetables, 
and operating saws, sprayers, feed cutters, threshing machines, 
and sheep shears. 
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The Assault on Electric Rates 


If it continues to a point where inadequate returns 
cripple the industry’s ability to attract capital, consum- 
ers, in the opinion of the author, may be worse off than 
if they paid a reasonable remuneration for the service. 


By LESTER VELIE 


a major aim of the Roosevelt 
administration power policy, it 
was to be expected that the utility in- 
dustry would undergo, during the New 
Deal years, the most searching and 
widely publicized scrutiny of rate 
schedules and rate practices in five 
decades of private utility history. 
The fact, then, that the average rate 
per kilowatt hour of electricity charged 
to domestic consumers declined 23 per 
cent from 1932 through 1937 while 
annual domestic kilowatt-hour con- 
sumption was rising 27 per cent, poses 
these questions: Was the Roosevelt 
power policy responsible for this down- 
turn in rates and upturn in usage of 
electricity? Would the industry have 
cut rates and expanded consumption in 
any event, without prodding from the 
administration and from state regula- 
tory bodies that took their cue from 
Washington ? Furthermore—to put the 
matter of credit for the declines aside 
for the moment—will continuing pres- 
sure on rates render returns inadequate 


So lower power rates comprise 


and undermine the industry’s ability to 
attract additional capital ? 

Government power advocates con- 
tend that pressure from Federal “yard- 
stick” projects and from government- 
financed municipal plants drove rates 
down. Private utility spokesmen point 
out that rates have moved continuous- 
ly downward since the industry’s in- 
ception and were already declining even 
when no regulation existed. Let us con- 
sider the industry’s case first. 

Since 1882, when a kilowatt hour 
cost 25 cents, as indicated in the table 
below, rates have declined uninter- 
ruptedly to reach their present level 
(end of May, 1938) of 4.32 cents a 
kilowatt hour : 
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1Lts for domestic service have de- 
B clined continuously as well. W. G. 
Vincent, vice president of Pacific Gas 
and Electric Co., analyzing bills for do- 
mestic service in 51 cities used by the 
Department of Labor in compiling its 
cost of living data, found that the aver- 
age bill (weighted according to popu- 
lation) declined as follows: 

AVERAGE BILL FOR 
100 250 


kw. hr. 
ar 29 
8.66 


6.93 
6.31 
5.58 
4.94 
4.17 
4.10 
Through three decades, the down- 
trend of utility rates continued; it 
spanned two major national crises, the 
World War period and the 1929-1933 
economic disaster. Except for the brief 
post-war inflation period, the average 
domestic bill for 25 kilowatt hours and 
up has been lower than the preceding 
year’s bill. Over the 3-decade period the 
bills for domestic service have sliced 
those of preceding years by the follow- 
ing percentages : 


FOP SRW Hees oe da oi cee a oe 1.8 per cent 

BOD Aer WGC as Sond cee snes enc 2 

Oe ee AE 6 Skis sic cco eee - Te 

HOP TQWRW: Hilies aoc ccc sces a 

For the fifteen years from 1921 to 
1936 the percentage of decline from 
each preceding year has beenas follows : 


Ror We wehe .c663 608 ee es 1.5 per cent 
BOP a ROB eax covetawuvees 18 

For 40 kw. hr. oe ey 
Frew SG ire ts ck sas csc ceeds an eS 


= did not take the industry long to 
discover that the production and 
distribution of power, and financing 
this generation and distribution, pre- 
sented problems markedly different 
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from those in other enterprises. It was 
learned, for example, that there is a 
point at which the minimum lighting 
requirements of a consumer are satis- 
fied and beyond which energy usage be- 
gins to decrease; that the consumer is, 
therefore, willing to pay less and less 
for additional power. 

Utility rate makers chewed on the 
problem of pushing demand past mini- 
mum lighting requirements and solved 
it by fashioning the promotional rate 
which not only swelled sales but also 
permitted the electric utilities to com- 
pete with other sources of energy. 

For example: 

The domestic customer served by the 
Consumers Power Co. in Michigan 
pays $1 for his first 20 kilowatt hours, 
or 5 cents per kilowatt hour. This 
amount of energy meets the ordinary 
minimum lighting requirements. For 
the next block of 30 kilowatt hours, the 
residential customer pays 4 cents per 
kilowatt hour, and his total amount of 
power permits him to meet his lighting 
needs and to use some small appliances 
besides. Here the promotional rate en- 
ters, and the customer is induced to do 
his refrigerating and cooking with a 2- 
cent rate for a block of 150 kilowatts. 
This rate and the subsequent 14-cent- 
per-kilowatt-hour rate for all excess 
power usage, it can be seen, permits the 
electric utility to compete with gas and 
other fuels. 


] ‘HIS competition from gas and 
other sources furnished a yard- 
stick for values in the electric utility 


industry long before Franklin D. 
Roosevelt propounded his “birch-rod- 
in-the-cupboard” power projects with 
which to whip private utility rates into 
line. But while the promotional or com- 
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petitive rate constituted the first factor 
in starting private utility rates down- 
ward, there were three others, and their 
influence, as we shall see, is by no 
means over as far as rate schedules are 
concerned. These three factors are: 


1. Increase in size and diversity of 
lead which resulted in cheaper utiliza- 
tion of existing facilities. 

2. Technologic advances which in- 
creased operating efficiency by the de- 
velopment of higher pressure turbines, 
standard design in substations and dis- 
tribution systems. 

3. Consolidation of properties which 
permitted customers of isolated inde- 
pendent plants, municipal as well as 
private, to obtain the uniform rate pre- 
vailing throughout the entire large 
systems which absorb them. Wendell 
L. Willkie has dramatically brought 
this point home with records from 
the Commonwealth & Southern’s 
Georgia, Tennessee, and Alabama and 
Michigan subsidiaries’ experience 
which indicate, with negligible excep- 
tion, that acquired companies’ rates 
were substantially lowered when they 
entered the Commonwealth & South- 
ern systems, and customers at once 
received the lower uniform rate. 


HE utility industry’s first major 

thesis, therefore, is that rates, fun- 
damentally, are fixed by economic laws. 
The industry’s second argument is that 
rates already are low in relation to 
other items in consumers’ budgets. In 
1937, for example, the average resi- 


dential customer paid $34.81 yearly— 
less than a dime a day or between 2 and 
3 per cent of his income — for elec- 
tricity. A 10 per cent decrease in the 
cost of electricity would constitute a de- 
crease of but one-quarter of one per 
cent in the consumer’s living expenses, 
rate makers point out. 


C is contended by the industry, too, 
that when consumers were dropping 
items from their scale of living during 
the depression years, they nevertheless 
were increasing their consumption of 
electricity and were purchasing appli- 
ances in order to increase their con- 
sumption still more. From this it is 
argued that the consumer places a high- 
er value on his electricity than on many 
other things on which he spends his 
income. 

Similarly for the industrial con- 
sumption of power. In a defense of its 
rate structure, the Detroit Edison Com- 
pany stated that it takes 568 kilowatt 
hours of electric energy to manufacture 
an automobile to be sold at about $700. 
The power bill for this car is $7. Re- 
duction of the power charge from $7 
to $6 would not result in material re- 
duction of car production costs, for as 
a Detroit Edison Company official put 
it, “A 1 per cent tail cannot wag a 99 
per cent dog, and a 10 per cent change 
in a 1 per cent item is microscopic in its 
effect on sales.” 


“THERE 1s naturally a limit to declining domestic rates. The 
utility industry in this respect faces a regulatory situation 
analogous in important respects to that of the railroads, al- 
though the railroads’ plight cannot be laid wholly to govern- 
ment intervention. If the assault on rates continues to a point 
where inadequate returns cripple the industry's ability to 
attract capital, consumers may be worse off than if they paid 
a remunerative schedule of rates.” 
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The utility industry contends, fur- 
ther, that lower rates do not necessarily 
bring increased sales, and particularly 
is this true, rate makers declare, if you 
reduce the top layers of the rate struc- 
ture, the charges for the first block of 
minimum lighting requirement kilo- 
watt hours. 

The Detroit Edison Company docu- 
mented a claim that lower rates do not 
necessarily increase consumption with 
results from a survey involving sixteen 
major changes in rates between 1919 
and 1937. On four occasions rates were 
increased, on twelve occasions de- 
creased. By counting the rate changes 
separately on its three classes of service 
(domestic, commercial, industrial) De- 
troit Edison had sixty opportunities 
during the 20-year period to observe 
the effect of rate changes on sales. 

On the four occasions when rates 
were increased, the years that followed 
saw two increases in the volume of 
energy sold and two decreases. 

On the twelve occasions when rates 
were decreased, the years following 
witnessed ten increases in sales and two 
decreases. 


enue up, this indicates five times 
as many increases in sales after 
rate reductions as decreases. Chances 
are five to one, then, that rate decreases 
are more likely to result in sales in- 
creases than decreases. But the Detroit 
Edison study disclosed that on forty- 
four occasions when rates were neither 
increased nor decreased, there were 
thirty-seven increases in sales and seven 
decreases in sales—a ratio of 5.3 to 
one. To conclude from this data alone 
that the price of electricity is a minor 
factor and not a controlling one in de- 
termining the volume of electricity sold 
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would be hazardous. Yet the data of the 
Detroit Edison Company do show that 
factors other than price materially af- 
fect the volume of sales. 

Consequently, many executives (al- 
though probably not enough to satisfy 
critics) feel that if earnings of a utility 
and its prospects justify a general re- 
duction of rates, a reduction should be 
made. To make a reduction, however, 
to all customers in the hope that some 
will buy appliances and so increase sales 
enough to offset reductions made to all 
customers is not sound business. 

The industry’s case boils down to 
the contention that it, chiefly, is respon- 
sible for the downtrend in rates. Util- 
ity men even contend that the New Deal 
has retarded rate reductions rather 
than accelerated them. 

The Wagner Act, it is held for ex- 
ample, has increased labor costs. The 
Guffey-Vinson Coal Control Act has 
deterred coal price reductions. The 
Public Utility Holding Company Act 
of 1935 and the Securities and Ex- 
change Act have increased refinancing 
costs and discouraged the trimming of 
interest costs. (Recently, the Consoli- 
dated Edison Co. of New York was 
taken to task by the state public service 
commission for spending close to $8,- 
000,000 to bring out six issues of 
securities aggregating $260,000,000— 
an expenditure of 3 per cent of the prin- 
cipal amount of the securities!) Tax 
increases are cited, too, including the 
Federal excise tax on electricity and 
higher income taxes. Not the least is 
the increased cost arising from the 
expanded number of reports and ques- 
tionnaires from government and state 
regulatory bodies to which utility ac- 
counting staffs and executives must de- 
vote themselves. 
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Downward Trend of Rates 


if 


“... will continuing pressure on rates render returns inadequate and 


undermine the industry's ability to attract additional capital? Gov- 
ernment power advocates contend that pressure from Federal ‘yard- 
stick’ projects and from government-financed municipal plants drove 
rates down. Private utility spokesmen point out that rates have 
moved continuously downward since the industry's inception and 
were already declining even when no regulation existed.” 





S° much for the utility industry’s 
rate case. In answer, government 
power advocates can show that rates 
to domestic consumers in areas affected 
by government “yardsticks” have de- 
clined more rapidly than elsewhere, and 
usage of power as well has advanced 
more rapidly than consumption of 
power elsewhere in the country. 

Rates to domestic consumers for the 
country as a whole, as we have seen, 
fell from 5.57 cents a kilowatt hour in 
1932 to 4.39 cents in 1937, a decline of 
23 per cent. Rates of Commonwealth 
& Southern subsidiaries in the TVA 
area, however, fell 41 per cent in the 
period, and rates of the Tennessee Pub- 
lic Service Co., an Electric Bond and 
Share unit which recently was sold to 
the city of Knoxville, fell 48 per cent! 

Of course it must be pointed out that 
the rates of the Consumers Power Co., 
a Commonwealth & Southern subsidi- 
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ary in Michigan, had declined by 1937 
to 3.19 cents an hour, a level that is only 
1.1 mill higher than the composite 3.08 
cents per kilowatt hour charged by pri- 
vate utilities in the TVA area. In 
other words, the Commonwealth & 
Southern Corp. can make out a good 
case for its contention that rates of its 
northern companies were declining as 
rapidly as those in the TV A-dominated 
valley. 

But comparisons of other systems’ 
northern and southern properties do 
not strengthen the private utilities’ 
case. Against the present 3.65 cents per 
kilowatt hour charged by the Tennes- 
see Public Service Co., an Electric 
Bond and Share unit in the TVA area, 
the Pennsylvania Power & Light 
Co., an Electric Bond and Share Co. 
subsidiary, unaffected by government 
competition, charges 5.71 cents per 
kilowatt hour. The Kansas Gas & Elec- 
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tric Co., another Bond and Share unit, 
charges 4.63 cents per kilowatt hour. 
Thus, while the rate of Bond and 
Share units in the TVA area fell 48 
per cent during the 1932-1937 period, 
the rates of the two companies un- 
affected by government competition 
fell 20 per cent in Pennsylvania and 9 
per cent in Kansas. 


| © pene the five years which saw 
rates decline steadily in the TVA 
area, power sales and gross revenues 
rose just as steadily. The rdle which 
the TVA rates played in increasing 
output and expanding revenues is 
somewhat obscured by the circum- 
stance that the period of expanding 
power production coincided with the 
post-depression years of rapid recov- 
ery. Thus government power advocates 
ascribe the Tennessee Electric Power 
Company’s 100 per cent sales rise and 
29 per cent expansion in revenues to 
the lower rates. Commonwealth & 
Southern officials, on the other hand, 
ascribe the improvement to economic 
recovery. 

The government has a point, how- 
ever, as comparison of average power 
consumption in the TVA area with 
that in the rest of the country will 
show. Customers of the four Com- 
monwealth & Southern subsidiaries 
who had been purchasing an average 
724 hours of electric energy in 1932 
had jumped their purchases to 1,260 
kilowatt hours by 1937, a rise of 74 
per cent! For the country as a whole, 
as we have seen, domestic power con- 
sumption rose but 27 per cent. 

The government’s yardstick projects 
undoubtedly are accelerating the long- 
term downward trend of domestic elec- 
tric rates. The question is, are they 
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doing so with any regard as to whether 
a fair return on private utilities’ re- 
quired investment is being squeezed or 
even eliminated in the process ? 

The established system of public 
utility regulation in the United States 
calls for rates that will yield such a fair 
return. The success of a program of 
depressing utility rates, therefore, can- 
not be gauged by the extent of the de- 
cline, but rather by the ability to bring 
about a decline without undermining 
the industry’s ability to attract addi- 
tional capital. 


_ margins of the utilities are 
undoubtedly narrowing. Evidence, 
however, that declining domestic rates 
are as yet depriving the industry of 
adequate returns is lacking. 

Rates for the 12-month period end- 
ing May 31st, for example, averaged 
4.32 cents per kilowatt hour, a 4.8 per 
cent decline from the average rate of 
the prior 12-month period. Revenues 
for the period declined 1} per cent 
although residential customers in- 
creased 10 per cent. These figures 
might provide effective ammunition 
for those in the utility industry who 
contend that lower rates do not in- 
crease revenues were it not for the fact 
that the 12-month period ending May 
31st saw industrial power sales plunge 
18 per cent. 

While the utility industry and the in- 
vestor are naturally apprehensive over 
the unceasing attack against rate struc- 
ture, the effect of this attack must not 
be exaggerated. For one thing, the as- 
sault has chiefly been directed against 
domestic rates. Commercial and in- 
dustrial rates which account for 60 per 
cent of utility revenues have been left 
pretty much alone, and during the last 
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year, at least, have held their own. 
Logically so, since political pressure is 
exerted most effectively by the numer- 
ous residential users, and least effec- 
tively by the relatively few, though im- 
portant, commercial industrial users. 
Furthermore, as the record of the 12- 
month period ending May 31st shows, 
domestic rates may go down, but cus- 
tomers increase and revenues as a whole 
are sustained. 

There is naturally a limit to declin- 
ing domestic rates. The utility industry 
in this respect faces a regulatory situa- 
tion analogous in important respects to 


that of the railroads, although the rail- 
roads’ plight cannot be laid wholly to 
government intervention. If the as. 
sault on rates continues to a point 
where inadequate returns cripple the 
industry’s ability to attract capital, 
consumers may be worse off than if 
they paid a remunerative schedule of 
rates. 

As has been amply illustrated in 
the railroad industry, inadequate re- 
turns prevent enterprise from keeping 
pace with advancing technology and 
thus bring correspondingly poorer 
service in time. 























As Socialist Editors View the Consolidated 
Edison Case 


wt * HE Supreme Court has accepted with straight face a 
doctrine it would have dismissed two years ago as too 
far-fetched to be taken seriously. The decision of the Supreme 
Court in the Consolidated Edison Case is a measure of how 
much our highest tribunal has changed since Mr. Roosevelt in 
1937 had the courage to use ‘the birch rod in the cupboard’ on 
judges as well as on utilities. In May, 1935, the Supreme Court 
did not think working conditions in the bituminous coal indus- 
try of sufficient interstate importance to warrant Federal regu- 
lation under the commerce clause. But in the Consolidated 
Edison Case a purely intrastate u..uty is brought under the 
National Labor Relations Act on the tenuous ground that it 
also supplies electricity to several interstate railroads, steam- 
ship docks, post offices, and an airport. The court might almost 
as easily have held that the Brothers Schechter came under 
Federal authority because they sold some of their chickens to 
Pullman diners. It is easy for us to understand, though we en- 
joy, the bewilderment of Justices Butler and McReynolds in 
their dissent. The old gray Constitution ain’t what she used 
to be.” 

Excerpt from The Nation. 
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Wire and Wireless 
Communication 


N February 9th Senator Wheeler of 
Montana introduced his bill to re- 
organize the FCC by abolishing the com- 
mission as presently constituted and set- 
ting up in its place a 3-man commission 
to be known as the “Federal Communica- 
tions and Radio Commission.” This bill 
—conceded to have administration back- 
ing, as evidenced by the support of Chair- 
man McNinch of the FCC—does not 
change any substantive provisions of the 
Communications Act of 1934. It deals 
only with the administrative set-up. It 
isa ripper bill pure and simple. It is ap- 
parently the strategy of the administra- 
tion to leave the important policy-making 
changes in the Communications Act for 
amore leisurely deliberation of Congress, 
perhaps following a congressional inves- 
tigation of the entire subject of Federal 
regulation of communications. 
Washington observers are still in- 
clined toward the belief that Congress 
will not be disposed to let the administra- 
tion succeed in thus dividing the problem 
in half and rushing that half in which it 
is politically interested towards hasty 
legislative solution. In short, it is gen- 
erally believed that Congress will take 
its tme and do the whole job at once. 
However, Senator Wheeler, who is 
chairman of the Senate Interstate Com- 
merce Committee, was planning to get his 
subcommittee hearings started along 
about March 7th. Meanwhile, the Senate 
opposition was rallying under the leader- 
ship of Republican Senator White of 
Maine. In the lower house there was lit- 
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tle sentiment displayed either for or 
against Senator Wheeler’s measure. 

The outstanding feature of the Wheel- 
er bill is its attempted divorce of the com- 
mission staff from the direct control of 
the commission as a whole and its sub- 
ordination to the domination of the chair- 
man. This will doubtless be explained as 
a proposal for more orderly organization. 
It has already been suggested by New 
Deal critics of old-fashioned Federal 
regulatory set-ups that commission mem- 
bers should occupy themselves principal- 
ly with policy making, with quasi judi- 
cial and with quasi legislative duties dele- 
gated by Congress; whereas the staff 
should be, in the interest of efficiency, 
subject to more definite administrative 
discipline. 


called administrative functions of 
a staff have a great deal to do with what 
comes before the commission as a whole 
and in what form it gets there. The 
Wheeler bill divorces the staff from the 
direct control of the commission by di- 
viding the staff into three sections: (1) 
broadcasting; (2) communications car- 
riers (including telephone, telegraph, and 
cables) ; and (3) international radio and 
communications. 

Next the bill provides that each of 
these branches must function under an 
“administrative assistant” and that each 
administrative assistant shall function 
“under the administrative supervision of 
the chairman.” The chairman, inciden- 
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tally, would be designated by the Presi- 
dent as “the principal executive officer 
of the commission.” And, finally, the ad- 
ministrative assistant in charge of each 
of the respective divisions “shall be re- 
sponsible for the efficient and expeditious 
handling and presentation to the board of 
all matters relating” to the work of the 
particular division. 

The Wheeler bill thus seems to emerge 
as essentially a one-man control bill, even 
though the so-called “administrator” de- 
vice, which has been used in other New 
Deal regulatory legislation, is astutely 
blanketed under the office of the chair- 
man. The commission as a whole would 
still exercise all the nominal jurisdiction 
of the commission (two of the three com- 
missioners would make a quorum). But 
the bulk of the work which the FCC has 
heretofore handled en banc, except the 
making of final decisions in contested 
cases involving the taking of testimony 
at public hearings, would, as a practical 
matter, be delegated to the staff. In this 
connection it will be recalled that even as 
presently constituted the FCC on No- 
vember 9, 1938, ordered a new procedural 
set-up of vital importance. 

Under the new set-up the FCC no long- 
er has a preliminary hearing of facts be- 
fore an especially qualified examiner who 
has authority to make independent find- 
ings by reason of his Civil Service status. 
Previously, the FCC followed the ICC 
practice in acting chiefly on the basis of 
such examiner’s reports in important 
contested cases. Under the new set-up 
there is an employee of the commission 
—presumably a lawyer—designated to 
take testimony which is then prepared 
under the auspices of the staff of the 
general counsel for the submission of 
proposed findings of fact to the commis- 
sion. The theory is to eliminate cumber- 
some processes by narrowing down the 
points of contest for each party to a given 
proceeding. In this form the record 
reaches the commission for final action. 


.. on this change of pro- 
cedure, which would probably be 
carried over to the new commission if 
the Wheeler bill were enacted, Chair- 
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man McNinch, on January 23rd before 
the House Appropriations subcommittee 
(hearings, Independent Offices Appro- 
priation Bill, page 1513), said that he 
saw no reason why 

A bright young lawyer, at $2,400 a year, 
could not sit and take evidence; for he is 
not, as you recall, to make any comment or 
findings on the evidence, or do anything 
whatever with the evidence as taken except 
to transmit it bodily to the commission as 
taken. He has no other function or duty in 
connection with it. 

Mr. Dirksen. He makes no findings? 

Mr. McNincu. None whatever. 

Mr. WIGGLESworTH. He does not prepare 
a report that goes to the commission? 

Mr. McNincu. No, sir. 

Mr. WIcGGLEswortH. That is prepared by 
some attorney in the force? 

Mr. McNincu. Whoever the commission 
may direct. 

Mr, WiccLESworTH. It may be entirely a 
different person from the one who takes 
testimony ? 

Mr. McNincu. It might be. 

Mr. WiccLEswortu. There are no special 
requirements; anybody may be designated. 

Mr. McNincu. Yes, sir. 


One other feature of the Wheeler bill 
would be the establishment of a rates and 
research division which would analyze 
regulatory problems relating to all forms 
of communications. The Wheeler bill 
would transfer the present staff of the 
FCC to the new agency for sixty days 
and possibly for an additional trial period 
so as to give the new commission a chance 
to determine qualifications of the various 
employees. All the employees with the 
exception of principal staff officers and 
the attorneys would be classified under 
Civil Service. 


Ges introduction of Senator Wheel- 
er’s bill to reorganize the FCC was 
understood to be the principal explana- 
tion for the failure of the Appropriations 
Committee of the House of Representa- 
tives to include any appropriation for 
the FCC as part of the “Independent 
Offices Appropriation Bill for the Fiscal 
Year 1940.” The budget committee had 
recommended an appropriation of slight- 
ly more than $2,000,000. 

While it is thus obvious that the Ap- 
propriations Committee was marking 
time to see what would happen to the 
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WIRE AND WIRELESS COMMUNICATION 


Wheeler legislation, Washington observ- 
ers were not inclined to place too much 
importance on that point, since the com- 
mittee could include a 1940 fiscal year 
appropriation for the FCC as presently 
constituted almost any time during the 
session, as part of the deficiency appro- 
priation bills which invariably come along 
later on. Furthermore, it is to be noted 
that the Senate confirmed the reappoint- 
ment of Commissioner Case to the FCC 
as presently constituted. 

Coincident with the report of the Ap- 
propriations Committee — without the 
FCC appropriation—there were released 
the hearings before the House subcom- 
mittee on appropriations, which included 
the verbatim report of testimony taken 
January 23rd. These hearings reveal that 
representatives of the FCC—particularly 
Chairman McNinch and Commissioner 
Walker—were critically examined by the 
Congressmen on the subcommittee. 

Most critical, perhaps, was Repre- 
sentative Wigglesworth, Republican of 
Massachusetts, who has been striving 
for the last three or four years 
to have a congressional investigation of 
the FCC with special emphasis on its 
regulation of radio. 

Mr. Wigglesworth carried his griev- 
ance to the floor of the House on Feb- 
ruary 6th, when he charged that the do- 
nothing attitude of the FCC had resulted 
in the growth of radio monopoly. After 
criticizing the commission’s handling of 
the special telephone investigation, Mr. 
Wigglesworth referred to articles in 
Business Week for December, 1938, and 
The Washington Post of December 7, 
1938, which suggested that New Deal ad- 
viser Thomas G. Corcoran was then be- 
coming active in promoting legislation to 
reorganize the FCC, with the idea of 
making it more amenable to administra- 
tion discipline. Mr. Wigglesworth re- 
ferred to Chairman McNinch’s subse- 
quent denial that he had any knowledge 
of such legislation being drafted. The 
Massachusetts member then reviewed 
events which have occurred in the FCC 
since the appearance of these prophetic 
articles and concluded: 

Mr. Chairman, the steps taken by the 


FCC, to which I have referred, look very 
much to me like steps along the course out- 
lined in the newspaper articles to which I 
have referred, taken in conjunction with the 
proposed 3-man set-up; they look to me 
very much like an attempt to wipe out the 
commission as we have known it in the past 
and to substitute a more centralized admin- 
istration. They look further very much like 
an attempt to bring this quasi judicial agency 
under the domination of the executive 
branch of the government, in line with the 
proposal embodied in the original reorgan- 
ization bill a year ago which excited such 
condemnation from those primarily affected. 
I could speak at length and in detail on 
this subject, Mr. Chairman, but I shall con- 
clude. The move for a thoroughgoing con- 
gressional investigation of radio broadcast- 
ing and its regulation gained powerful sup- 
port in this House last session. The Presi- 
dent of the United States has now stated 
publicly that he is thoroughly dissatisfied 
with conditions at the commission, and 
recommends remedial legislation. 


i ge hearings before the House Ap- 
propriations subcommittee also re- 
vealed that progress was still being made 
by the FCC on the special telephone in- 
vestigation. After Commissioner Walker 
had been singled out for cross-examina- 
tion as to the methods employed in the 
special telephone investigation (to which 
he replied with interesting defensive 
memoranda), Chairman McNinch re- 
sponded as follows to a Congressman 
who implied that Commissioner Walker’s 
“proposed report” on the special investi- 
gation was unfair: 


. . . the commission staff members are 
checking the (Bell) comments against the 
Walker report and where statements are 
made in the Walker report which are con- 
troverted by the telephone company in their 
comments and we have no supporting data 
or factual material, we are deleting any 
statement in the Walker report of that sort 
—any unsupported statements. If you mean 
[to ask me] whether I think that that meth- 
od of taking evidence will, with certainty, 
present as complete a picture as one which 
included an opportunity to introduce evi- 
dence and to cross-examine the witnesses, 
my answer, candidly, would have to be no. 


It is generally believed that the com- 
mission will make some effort to com- 
plete its final report on the telephone in- 
vestigation during the current session of 
Congress, unless Senator Wheeler makes 
much better progress with the adminis- 
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tration’s reorganization bill than has been 
shown to date. In the latter event the 
FCC might decide to postpone the final 
report on the investigation so as to let 
the new commission participate. 

Commissioner Walker stoutly de- 
fended his course of action by pointing 
out that the special investigation was es- 
sentially a “legislative” investigation, 
such as a committee of Congress would 
conduct, and as such, he observed, the 
usual rules of procedure with respect to 
cross-examination and rebuttals in the 
introduction of defensive testimony were 
not necessarily applicable. 

He pointed out in a memorandum that 
the Bell companies in former years have 
engaged in protracted litigation over 
regulatory proceedings of such a quasi 
judicial nature, and that the FCC had 
neither funds nor the time to permit the 
special investigation to grow into such an 
elaborate proceeding by allowing for 
replies, rejoinders, surrejoinders, etc. 


EPRESENTATIVE Wigglesworth during 

the House subcommittee hearings 

asked Chairman McNinch bluntly, “Have 

you formulated anything that might be 

called a national communications poli- 

cy?” To which Chairman McNinch re- 
plied: 


Not if by that, Congressman Wiggles- 
worth, you mean a policy of balancing all 
communications from a national standpoint. 
From time to time, policies have been 
enunciated in decisions, but I think the an- 
swer to your question, fairly, is probably 
“No; we have not undertaken that, for a 
lack of the necessary information,” awaiting 
what this commission will determine to re- 
port to Congress about the telephone indus- 
try, for one thing. We were waiting upon 
the report received three or four days ago 
from this committee on superpower, as we 
ordinarily refer to it. We will wait—at least 
it is my judgment we should wait—until the 
committee conducting the network and 
monopoly hearings has completed its in- 
vestigation, in order that we may really have 
the basis of factual information, upon which 
we could predicate an intelligent communi- 
cations policy. 


HILE the Bell telephone industry 
was following with interest these 
new angles on the special telephone in- 
vestigation, the independent telephone 


MAR. 2, 1939 


industry was rallying its support 
behind bills in Congress to relieve 
small telephone exchanges from op- 
pressive burdens which might result 
from compliance with the Wage-Hour 
Act. A committee of the United States 
Independent Telephone Association con- 
ferred during the month of January and 
the first part of February with Wage- 
Hour Administrator Andrews, but, be- 
yond a sympathetic reception, the com- 
mittee could come to no definite solution 
of the industry’s problem. 

The association finally secured the in- 
troduction of a bill which will probably 
be known as the Herring-Harrington bill 
because it was introduced in the Senate 
by Senator Herring of Iowa (S. 1234) 
and in the House by Representative Vin- 
cent P. Harrington of the same state (H. 
R. 3842). The text of the bill is as 
follows: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That §13 
(a) of the act approved June 25, 1938 (52 
Stat. 1069), entitled the “Fair Labor Stand- 
ards Act of 1938,” be, and the same is here- 
by, amended by adding a new subsection 11 
as follows: “or (11) operators employed in 
telephone exchanges having one thousand 
subscribers or less.” 


Two other bills were introduced in the 
lower house by Representative Gore of 
Tennessee (H. R. 3940) and Romjue of 
Missouri (H. R. 3810) which used ex- 
actly the same phraseology as the Her- 
ring-Harrington bill. In addition there 
was introduced a bill by Representative 
Chapman of Kentucky which would have 
exempted all telephone exchanges from 
the application of the act and a bill by 
Senator McKellar of Tennessee which 
would have restricted the relief to tele- 
phone systeins not exceeding 500 sub- 
scribers. 

Independent telephone men were afraid 
that Representative Chapman’s bill prob- 
ably went too far to stand immediate 
chance of enactment, whereas _ they 
thought Senator McKellar’s bill did not 
afford comprehensive relief for the in- 
dustry. Accordingly, the industry’s sup- 
port will probably be concentrated behind 
the Herring-Harrington measure. 
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By OWEN ELY 


Utility Stocks Advance on 
TVA News 


ANy stock market observers were 
M surprised by the relative firmness 
in utility stock prices when the Supreme 
Court decision upholding TVA was an- 
nounced, but the reason soon became evi- 
dent when President Willkie of Com- 
monwealth & Southern on February 4th 
announced (see Pusiic UTILITIES 
ForTNIGHTLY, February 16, 1939, p. 
242) that TVA had tentatively agreed 
to pay $78,600,000 for the electric prop- 
erties of Tennessee Electric Power Com- 
pany, the company retaining its water, 
ice, and transportation properties. A 
possible settlement had been indicated 
several days earlier by the conferences 
between Mr. Willkie and Mr. Krug, but 
the Street had not expected so early and 
favorable an announcement. 

Although Mr, Willkie had not named 
any definite figure, it had been under- 
stood that his original “asking price” was 
around $94,000,000, while the original 
TVA offer was only $55,000,000. The 
price of $78,600,000 is sufficient to re- 
tire Tennessee Electric’s bonds and pre- 
ferred stock at par and leave a few mil- 
lions for the common stock (Common- 
wealth & Southern owns 99 per cent). 
The parent company should obtain 
about $7,000,000 in cash for its holdings 
of common and retain about $3,000,000 
in other assets applicable to the common ; 
it also will obtain cash for its holdings of 
about $7,000,000 bonds and $750,000 
preferred stock. 

While TVA is acting as purchaser of 
the properties, it is expected that mu- 
ncipalities will take over the electric fa- 
cilities within their areas and will then 
contract for TVA power. Nashville and 
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Chattanooga are the principal cities in- 
volved. Knoxville already has acquired 
the facilities of Tennessee Public Serv- 
ice Company, an Electric Bond and 
Share unit, and Memphis has agreed 
upon negotiations for the purchase of 
Memphis Power & Light Company, 
another E B & S unit. (See page 311.) 

Tennessee Electric Power Company 
has maintained profitable operations, de- 
spite low rates and high taxes. The pre- 
liminary report for 1938 showed net in- 
come of about $11.35 a share on the pre- 
ferred stocks, against $10.78 a share in 
1937. Net available for the common 
stock was $2.80 a share in 1938 against 
$2.47 in 1937. 


ATURALLY, securities of the Com- 
monwealth & Southern system and 
particularly those of Tennessee Electric 
were favorably affected by the news of 
the agreement with TVA, as indicated 
in the following 1939 range of prices: 
Low High 
Tennessee Electric Power 7% 
pfd. 
Tennessee Electric Power 5s of 
1956 884 
Alabama Power 44s of 1967 813 
Commonwealth & Southern pfd. 452 
Commonwealth & Southern 
common 13 
Dow-Jones average of utility 
22.30 25.52 


stocks 
As indicated in our revised monthly 
chart on page 294, utility stocks have 
fared better in 1939 than industrial and 
rail issues. The utility average is still 
close to its recent high, while industrials 
and rails have recovered only about one- 
third to one-half of their January de- 
cline, attributed to European war scares 
and a moderate decline in domestic 

business. 
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It is difficult to gauge the real im- the utility horizon. The United States I org: 
portance of TVA’s capitulation until Supreme Court on February 8th took Spr 
there is further evidence of the govern- under consideration a request by Penn. % Trai 
ment’s attitude. However, recent devel- sylvania and the Federal Department of & subs 
opments at Bonneville have also been Justice that it approve the “prudent in. HB Wa 
encouraging. Former President Hoover’s vestment” theory of valuing utility prop. Jud; 
recent speech on the folly of wasting erties for rate-making purposes. The men 
huge government funds in hydro- change was advocated in connection MF trea 
electric enterprises, when steam plants with an order by the Pennsylvania Pub- C 
are far more efficient, may help to lic Utility Commission directing the Edi- J capi 
increase popular opposition to adminis- son Light & Power Company to reduce  jow: 
tration policies such as revival of Pas- temporarily its revenue by $435,000 2 & pon 
samaquoddy. The defense of states’ year. cent 
rights by the New England governors, This move by the Federal govern. & {err 
in connection with Federal attempts to ment affords the Supreme Court a sec- com 
dominate “flood control” projects in that ond opportunity (it avoided the first) to IJ 519, 
area, together with the wide reaction of make a definite ruling on valuation prac- it ¢ 
municipal voters in the West and South tice, which it has not greatly modified HH com 
last November against municipal electric since the famous Smyth v. Ames deci- J $35 
projects, indicates that the public is rap- sion of many years ago. While that de- F 
idly revising its opinions on the power cision did not specifically set up repro- Fle 
issue. The House recently eliminated duction cost, merely mentioning it as one 7% Con 
$17,392,977 of TVA funds from the In- of several factors, courts and commis- &% mor 
dependent Offices Appropriation Bill, sions have in many cases (but by no & Rail 
and this time the Senate may have means uniformly) used the reproduc- & ers 
greater difficulty in restoring the item tion cost basis. Hence if the Supreme & incc 
in conference than it had when the Court now rules definitely for the “pru- % 15.6 
House took similar action last year. dent investment” theory favored by T 

President Roosevelt, this might be con- com 

R. Willkie has at various times ex- strued as bearish for the industry. Inthe @ $10 
M pressed the opinion that if the opinion of the writer, however, such an J Sid 
TVA issue were amicably settled, the event should not be considered too great mor 
private utility industry would receive a @ handicap, since it would take many & tens 
tremendous upsurge and could thereby years to revise the rate structure on the bon 
embark on a $1,000,000,000 expansion new basis and in the meantime utilities @ sha: 
program. Recent surveys by the Edison should continue to enjoy a rapid gain in F 
Electric Institute and other authorities Output. Moreover, the basis of valua- @ Ray 
indicated that projected construction tion is only one of two factors; the fait HF fun 
work by the utilities this year would be ‘ate of return, also involved in the HH wor 
slightly under last year—in the neighbor- Pennsylvania Case (6.5 per cent v. 73 Bi Si 
hood of $450,000,000. Because of the per cent), is also of great importance, com 
long-range planning necessary for con- and the Supreme Court, even as now & cent 
struction work, it seems unlikely that constituted, may be expected to deal & seri 
this total will be very greatly increased, fairly with the problem as a whole, in F 
but nevertheless recent developments the light of past history. A decision ap @ qu¢ 
should clarify the longer-range outlook pears unlikely, however, before late @ mey 
and stimulate expansion plans for 1940 spring or early fall. ness 
and succeeding years. The continued » F wot 
successful codperation between the SEC pret 
and the large utility systems in devising Chicago Elevated’s Reorganiza- of r 
programs to conform to §11 of the Non Pl old 
Utility Act is an additional factor tending won see sha 
toward restoration of investor confidence. i) ger of Chicago’s elevated and I 
There is, however, a slight cloud on surface lines is proposed in a re- & gin 
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organization plan filed by Col. A. A. 
Sprague, trustee for the Chicago Rapid 
Transit Company. The new plan agrees 
substantially with one developed by 
Walter A. Shaw, traction adviser to 
Judge James H. Wilkerson, but supple- 
ments the latter by outlining proposed 
treatment of elevated line securities. 

Colonel Sprague’s plan calls for 
capitalization of the new company as fol- 
lows: first mortgage “A” 5 per cent 
bonds, $72,718,350; first mortgage 5 per 
cent “B” income bonds, $7,002,290 ; pre- 
ferred stock ($50 par), $98,285,067; 
common stock (no-par shares), $2,685,- 
519. Of these securities the rapid trans- 
it group would receive: 5 per cent in- 
come bonds, $7,002,290 ; preferred stock, 
$35,463,602 ; common stock, $1,105,802. 

For each $1,000 bond of the Union 
Elevated Railway first mortgage, Union 
Consolidated Elevated Railway first 
mortgage, and Northwestern Elevated 
Railway first mortgage, securities hold- 
ers would get the following: 5 per cent 
income bonds, $220; preferred stock, 
15.6 shares ; common stock, 2.5 shares. 

The following securities in the new 
company would be allocated for each 
$1,000 bond of the Metropolitan West 
Side Elevated Railway Company first 
mortgage, and the same company’s ex- 
tension mortgage; 5 per cent income 
bonds, $150; preferred stock, 17 
shares ; common stock, 2 shares. 

For each $1,000 bond of the Chicago 
Rapid Transit Company first and re- 
funding mortgage issues, the following 
would be given : 5 per cent income bonds, 
$100; preferred stock, 13.68 shares; 
common stock, 9.8 shares in the 64 per 
cent series or 9.5 shares in the 6 per cent 
series, 

For each $100 of general claims, in- 
cluding Chicago Rapid Transit adjust- 
ment debentures and notes of indebted- 
ness, 2.3 shares of new common stock 
would be allotted. Each share of prior 
preferred stock would receive one share 
of new common stock and each share of 
old common stock would receive .0314 
shares of new common stock. 

Hearings on the new plan were to be- 
gin February 23rd. 
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Columbia Gas & Electric 


OLUMBIA Gas & Electric Corpora- 
tion has been conferring with the 
Department of Justice regarding a plan 
to end its affiliation with Columbia Oil & 
Gasoline Corporation. President Reyn- 
olds has also been negotiating with rep- 
resentatives of large holders of common 
stock of Columbia Oil. The Federal gov- 
ernment a short time ago began proceed- 
ings against the two corporations under 
the antitrust statutes, and system execu- 
tives doubtless wish to clear up this sit- 
uation so that they can proceed with a 
refunding program. 

Columbia Gas owns about $21,000,000 
debentures and the entire 400,000 
shares of participating preferred stock 
of Columbia Oil, and has the right to elect 
three members of the board. Columbia 
Oil owns as one of its major assets 
404,000 shares, or 50 per cent of the 
common stock of Panhandle Eastern, a 
prosperous pipe-line company, and 
Missouri-Kansas Pipe Line (“Mokan’’) 
owns 324,326 shares, with an option on 
additional stock. 

Under the divestment plan, Columbia 
Gas proposes to have Columbia Oil can- 
cel its $21,000,000 debt through a re- 
funding program for the debentures. It 
is proposed to offer these debentures 
publicly as a direct obligation of Colum- 
bia Oil, the proceeds being used to repay 
Columbia Gas. Sterilization of voting 
rights on the 400,000 shares of partici- 
pating preferred stock is contemplated, 
and Columbia Gas executives would re- 
tire from the Columbia Oil board. 

The Department of Justice had sought 
to terminate either (1) Columbia Gas’ 
interest in Columbia Oil or (2) Colum- 
bia Oil’s controlling interest in Pan- 
handle. Mokan, which wants to obtain 
control of Panhandle, has sought to have 
the Columbia interest divorced entirely 
from Panhandle. Sometime ago it was 
reported in Wall Street that Columbia 
Oil might make a public offering 
(through an underwriting group) of its 
stock holdings in Panhandle, but appar- 
ently this idea has been temporarily 
abandoned. 
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Hees of large blocks of common 
stock of Columbia Oil represented 
in the recent negotiations included the 
Winmill interests. Other large holders 
of Columbia Oil common, identified 
mainly with Columbia Gas, represent in 
the aggregate approximately 13 per cent 
of the outstanding equity stock. Philip 
Gossler, chairman of the board of Co- 
lumbia Gas, together with immediate 
members of his family, owned 5.3 per 
cent of the common stock of Columbia 
Oil in April, 1938. Other officers, di- 
rectors, and employees of Columbia Gas 
held approximately 4 per cent at that 
time; and the United Corporation, 
which owns 194 per cent of outstanding 
Columbia Gas common stock, held 3.6 
per cent of Columbia Oil common. 

Columbia Gas & Electric on February 
7th filed with the SEC a plan for addi- 
tional steps to effect corporate simplifi- 
cation and integration under the Utility 
Act. The corporation controls operating 
companies chiefly in Ohio, West Vir- 
ginia, Pennsylvania, New York, Ken- 
tucky, and the District of Columbia, and 
its present set-up is thought to comply 
substantially with the requirements of § 
11. The additional changes would be 
as follows: 


pany. This company owns all the stock of 
Sewickley Gas Company (not a public util. 
ity company), which has no assets and will 
be dissolved. 

The United Fuel Gas Company. This com- 
pany owns approximately 71.6 per cent of 
the outstanding stock of Big Marsh Qj 
Company (not a public utility company), 
United Fuel Gas Company will transfer its 
stock in Big Marsh Oil Company to Co- 
lumbia Gas & Electric Corporation in partial 
liquidation of its indebtedness to Columbia 
Gas & Electric Corporation. 

Eastern Pipeline Company will sell its 
physical assets to Home Gas Company and 
Eastern Pipeline Company will be dissolved, 
Application for the necessary authorization 
has been made to the public service commis- 
sion of New York state; hearings have been 
held thereon, but no order has as yet been 
entered. 

The following inactive subsidiary com- 
panies of Columbia Gas & Electric Corpora- 
tion which are not public utility companies 
will be dissolved: Chenango Gas Company, 
Inc., the Consumers Natural Gas Company, 
the Liberty Light & Power Company. 

The corporation stated that upon the con- 
summation of the changes set forth, Colum- 
bia Gas & Electric Corporation will 
own directly 100 per cent of the out- 
standing voting stock of 31 subsidiary com- 
panies; more than 95 but less than 100 per 
cent of the outstanding voting stocks of 
seven subsidiary companies; and more than 
50 per cent but less than 95 per cent of the 
outstanding voting stocks of two other sub- 
sidiary companies which are not public util- 
ity companies. None of these subsidiary 
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Atlantic Seaboard Corporation, the only 2,750,0 


subsidiary company of Columbia Gas & 
Electric Corporation which is a_ holding 
company, will sell the stocks and indebted- 
ness which it owns of Amere Gas Utilities 
Company, Virginia Gas Distribution Cor- 


companies will own or control any other 
company, the corporation added. 


> 
International Paper to Sell 


York s 


Utilit 


poration, and Virginia Gas Transmission 
Corporation to Columbia Gas & Electric 
Corporation. These three companies will 
thereby become 100 per cent owned and will 
be direct subsidiary companies of Columbia 
Gas & Electric Corporation. The Atlantic 
Seaboard Corporation will cease to be a 
holding company. 

The following subsidiary companies of 
Columbia Gas & Electric Corporation will 
cease to control any other companies: 

The Cincinnati, Newport & Covington 
Railway Company. This company owns all 
the stock of the Licking River Bridge Com- 
pany (not a public utility company), which 
has no assets and will be dissolved. 

The Fayette County Gas Company. This 


Utility Interests M 


EB gate of International Paper & 
Power Company have advised the & 
P 
Power 


SEC of a decision to dispose of their 
utility interests, said to be worth over 
$500,000,000, confining the company’s J the geo 
interest to its $250,000,000 paper and & of the 
other nonutility interests. It is reported J tegrate 
that the utility holdings of International J and ha 
Paper & Power Company and Interna- @ Federa 
tional Hydro-Electric System (prit- & ganizat 
cipally in New England) will be trans- § & Ligh 
into al 
sale or 


ferred immediately to independent 
stg wed -_ all a o~_ io eee trustees who will administer them until 
as Fuel Company (not a public utility com- . sans 
pany), which has no assets and will be dis- their sale within two to four years. h sets. T 
solved. This proposal, if approved by the & prompt 
ticable, 


The Manufacturers Light & Heat Com- SEC, may form an important precedent 
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for other large systems to follow in 
formulating plans under § 11. The de- 
vice of placing properties under inde- 
pendent trustees affords a breathing 
spell during which plans for eventual 
sale could be thoroughly canvassed and 
perfected. 

It was announced that system hold- 
ings of the common and Class B shares 
of International Hydro-Electric System, 
the holding unit for power properties, 
will be transferred to the following 
trustees: Redfield Proctor of Proctor, 
Vt., former governor of Vermont; C. 
Brooks Stevens, Lowell textile manufac- 
turer; and Henry G. Wells of Haverhill, 
formerly a member of the Massachusetts 
Department of Public Utilities. 

At the close of 1937, the corporation’s 
records show, Paper subsidiaries owned 
mills with a capacity of 2,400,000 tons of 
pulp and paper yearly, the largest in the 
world. Timber holdings are located 
mostly in Canada, with mills in Maine, 
New Hampshire, Vermont, New York, 
Louisiana, Massachusetts, Arkansas, 


Mississippi, Florida, Alabama, Wiscon- 
sin, Michigan, Illinois, Ohio, Pennsyl- 
vania, and South Carolina. International 
Hydro-Electric System controls com- 
panies serving a total population of about 
2,750,000, chiefly in New England, New 
York state, and Canada. 


@ 
Utilities Power & Light to Sell 


Major Properties under 


New Plan 


fg Corporation, which has im- 
portant interests in the Utilities 
Power & Light system, has decided that 
the geographically diversified properties 
of the latter cannot be successfully in- 
tegrated under § 11 of the Utility Act, 
and has proposed to the SEC and the 
Federal court at Chicago a new reor- 
ganization plan, whereby Utilities Power 
& Light Corporation would be converted 
into an investment company through 
sale or other disposal of its present as- 
sets. This change would be commenced 
Promptly and completed as soon as prac- 
ticable, the utility investments of the 
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new corporation being limited eventually 
to 5 per cent of its total assets. The plan 
specifies : 

In the process of the conversion into an 
investment company precedence shall be 
given to the sale of the interests of Utilities 
Power & Light in Derby Gas & Electric 
Corporation and its subsidiaries, in Newport 
Electric Corporation, and in other controlled 
utility units that are not readily capable of 
being incorporated into any feasible in- 
tegration program, to the end that even prior 
to the elimination from the system of Utili- 
ties Power of all controlled units the new 
company will have complied with the inte- 
— provisions of the Holding Company 

ct. 


The proposed new company will have 
no funded debt, and preferred stock 
will not exceed 50 per cent of total capi- 
tal. All assets of the present holding 
company would be turned over to the 
new company, which (under supervision 
of the SEC and Chicago court) would 
carry out the divestment program. The 
plan of exchange may be summarized as 
follows: 

Holders of each $1,000 Utilities 
Power & Light 5 per cent debenture 
bond (and of equal-rank claims) would 
receive $400 new debentures (less any 
cash distribution), 6 shares of $50 par 
preferred stock, and approximately 50 
shares of common stock of an assumed 
value of $6 per share. The holders of 
the 7 per cent preferred will receive for 
each share, 5 shares of new common. 
Class A, Class B, and common stock- 
holders will be “wiped out” in the re- 
organization since it is felt that there is 
no “equity” remaining for these inter- 
ests. They will, however, be permitted 
to subscribe to an additional 2,000,000 
shares of new common stock which 
would be offered first to new preferred 
holders with the unsubscribed portion 
going on a subscription basis successive- 
ly to the holders of new common, Class 
A, Class B, and old common stock. 

The new plan appears to mark the 
finish of the long struggle between As- 
sociated Gas and Atlas Corporation for 
control of Utilities Power & Light. Atlas 
is a large holder of debentures, while 
Associated’s $10,000,000 investment is 
principally in stocks. 
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What Others Think 


A Symposium on Public Ownership 
Regulation 


And Utility 


HE first (January) 1939 issue of 

The Annals of The American Acad- 
emy of Political and Social Science is 
devoted for the most part to the general 
topic “Ownership and Regulation of 
Public Utilities.” This makes the 
twelfth time in the last thirty-three years 
that the scholarly Annals has thus been 
given over to some form of general dis- 
cussion concerning public utility man- 
agement, ownership, and regulation. 

Because of rich contributions in The 
Annals of the past to this controversial 
field, one may perhaps look for too much 
or expect too much in the way of new 
ideas and new views on what is, after all, 
a pretty hackneyed subject. In any 
event, an overanxious reader of this 
latest edition of The Annals may be 
somewhat disappointed in the result. To 
be perfectly frank, there seems to be no 
outstandingly original approach in the 
collection of papers there assembled. 

If this should be the reaction of the 
reader, it is obviously not the fault of the 
editor of this particular edition—Dr. G. 
Lloyd Wilson, professor of transporta- 
tion and public utilities at the University 
of Pennsylvania. Dr. Wilson has clearly 
made an attempt to balance the various 
| papers between those who feel more or 
less sympathetic to, and those who might 
be more critically disposed toward, pub- 
lic ownership of public utilities as an al- 
ternative to public regulation of private 
utilities. 

Furthermore, he has assembled an im- 
pressive list of contributors, including 
such government officials as TVA 
Power Director Lilienthal, Acting Chair- 
man Seavey of the FPC, REA Chief 
John M. Carmody, ICC Commissioners 
Splawn and Aitchison, Chairman Ed- 
ward J. Noble of the Civil Aeronautics 
Authority, and Assistant Attorney Gen- 
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eral Robert M. Cooper. From the aca- 
demic and economic field, Dr. Wilson (in 
addition to his own contribution on the 
London Passenger Transport Board) 
has drawn such well-known figures as 
Professors Watrous H. Irons and R. H. 
Montgomery of the University of 
Texas; Dean William E. Mosher of 
Syracuse University School of Public 
Affairs; Professor Herbert B. Dorau 
and Dean John T. Madden of the New 
York University School of Commerce, 
Accounts, and Finance. 

There were, in addition to these pro- 
fessors who wrote chiefly on the subject 
of power utilities, a number of others 
(some from foreign institutions) whose 
papers were more or less confined to the 
subject of transportation. 


ROBABLY the one notable deficiency in 

this otherwise blue ribbon assembly 
was the absence of papers from practical 
operating utility executives, or from 
editors of the various utility trade pub- 
lications, who could surely be depended 
upon to discuss the problem with as 
much, if not more, gusto and realism 
than some of the learned professors who 
are still beating the devil about the bush 
over testimony produced eight years ago 
before the Federal Trade Commission 
concerning utility practices which hap- 
pened perhaps five years before that. 

Possibly this lack of the practical, as 
distinguished from the academic and 
regulatory, approaches—with respect to 
the power utility field at least—is ex- 
plained by Editor Wilson’s expressed re- 
gret concerning the “unfortunate human 
propensity to fail to observe publication 
deadlines.” This reviewer could not help 
but think, however, how much a paper 
from a representative industrial pen, 
such as that of Wendell L. Willkie or of 
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Samuel Ferguson, or of the editorial staff 
of the Electrical World, might have 
rounded out Editor Wilson’s choice col- 
lection. 

Be that as it may, the papers in the 
power section of the issue of The Annals 
(which constituted about one-half of the 
collection) were, as stated before, pretty 
evenly divided between friends and crit- 
ics of private ownership of public utili- 
ties under regulation. Because of the 
variety of topics assigned, however, there 
was comparatively little meeting on com- 
mon ground. Conservatives and liberals 
alike swung mightily but connected 
with one another in few places within the 
entire 118 pages. 

Of the government officials who con- 
tributed to this section, the production 
was generally quite unexciting. FPC 
Acting Chairman Seavey’s contribution, 
for example, was essentially an accurate 
but factual recital and description of the 
principal provisions of the Federal 
Power Act and the Natural Gas Act. 
Administrator Carmody contributed an 
interesting discussion of the functions 
of the Federal REA and the progress 
that has been made to date. It struck this 
reviewer as being not quite as compre- 
hensive or provocative as the similar 
paper which Mr. Carmody sent to the 
meeting of the World Power Conference 
in Vienna, Germany, last fall. 


M®* Lilienthal’s paper was noticeably 
cautious. He developed the idea 
(which he had already expressed in pre- 
vious discussions) that public interest 
demands a broader concept of electricity. 
He deplored the price-of-a-good-cigar 
argument by which utility executives 
have been known to minimize the im- 
portance of domestic electric cost, as 
compared with other living costs. He 
visualized electricity as a symbol of 
progress, emancipating the city and farm 
workers alike by sheer abundance of a 
cheap power supply. 

Mr. Lilienthal’s paper threw little light 
upon the ultimate showdown with which 
TVA and other Federal projects will be 
faced in relation to private industry— 
when the Federal government will have 
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to decide upon a definite policy, whethe 
to operate these projects as fair yard. 
sticks or as avowed and aggressive com. 
petitors of private industry under any 
circumstances. f 

Mr. Lilienthal’s paper touched on this 
point as follows: 


Everyone wants investment in useful prop. 
erty of privately owned utilities to be pro. 
tected. No one wants uneconomic competi. 
tion. No one wants the waste of duplicat. 
ing facilities; no one wants two electric 
systems in a community where one will serve 
as well. But private monopoly has an obli. 
gation on its side to deal fairly with the com. 
munity, to recognize the public nature of the 
enterprise in which it is engaged, to acknowl 
edge that the public interest with respect to 
electricity is paramount. 


The paper of Robert M. Cooper, spe- 
cial assistant to the Attorney General, 
seemed to be the most provocative of 
contributions by Federal officials. He 
skillfully developed, according to his own 
view, the background and breakdown of 
the “administrative process” for the reg- 
ulation of privately owned and operated 
public utilities. Generally speaking, Mr. 
Cooper believes that the reason for this 
“breakdown” is the basic conflict be- 
tween the profit motive of private man- 
agement and the public service motive 
of commission regulation. In the clash 
of these two objectives he sees commis- 
sion regulation as “more a half-hearted 
compromise than an effective instrument 
of control.” 

Nor does this author believe that the 
courts have contributed much construc- 
tive assistance. He regards as an unfa- 
vorable development the recent tendency 
of the Supreme Court to inject the ju- 
dicial process into regulatory procedure, 
as evidenced by such decisions as Morgan 
v. Secretary of Agriculture. He touches 
upon the matter of protracted litigation 
and numerous hair-splitting disputes in 
rate-making formulae which have been 
developed by case law and concludes “the 
fact remains that there exists today 4 
fundamental conflict between adminis: 
trative rate control and judicial require: 
ments which has proved detrimental to 
the sound functioning of the regulatory 
process.” 
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WHAT OTHERS THINK 


owEVER, Mr. Cooper does not sug- 
H gest public ownership as a neces- 
sary OF inevitable solution to what he 
regards as the deficiencies of regulation 
today. True, he presents alternative 
forms of public ownership, such as the 
government corporation and the Eu- 
ropean mixed undertaking, in an attrac- 
tive light. In this respect he notes that 
in England government ownership has 
been applied to approximately 60 per 
cent of the electric distribution, 40 per 
cent of the gas supply, 80 per cent of the 
local transport, 90 per cent of the water 
supply, and the entire communications 
system. 

In connection with the mixed under- 
taking in Europe he tells us that in 
France the government’s participation in 
such undertakings is fixed by law at 40 
per cent, while in Germany it is about 50 
per cent. 

In his conclusion, 


however, Mr. 


Cooper does not rule out private owner- 
ship. He leaves it hanging on a big “if.” 
He states on this point : 


Private utility management, if it is so in- 
clined, is in a crucial position to make regu- 
lation work. The denial of the profit motive 
as a dominant factor in the operation of the 
enterprise, the development of a spirit of co- 
Operative effort and understanding between 
management and the administrative com- 
mission, and an enduring sense of public 
trusteeship—all of these represent the 
initial steps which must be taken to render 
the regulatory device an effective and desir- 
able instrument of public control. 


Meanwhile, he thinks we should con- 
tinue to study the interesting possibili- 
ties of public ownership both here and 
abroad. 

Professor Irons takes a relatively 
lightly trodden approach to the public 
ownership controversy in a paper which 
tackles the problem of the capital re- 
quired to finance public ownership. This 
is, he says, a practical problem which 
must be solved before even going into 
the merits of the desirability of public 
versus private ownership and operation 
of public utilities. If public agencies 
can't raise the money to buy existing pri- 
vate facilities or to build new ones, it 
doesn’t much matter how desirable pub- 
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lic ownership is—there won’t be any 
such thing. 


NFORTUNATELY, according to Pro- 
fessor Irons, the profligacy of the 
Federal government in connection with 
its lending and spending policies of the 
last few years and easy availability of 
funds have created an impression that 
the sources of government funds are 
practically inexhaustible. With the na- 
tional debt around forty-two billion, he 
thinks this is a dangerous attitude, espe- 
cially since public ownership proponents 
seem to think that the cheap cost of 
money when raised through government 
securities has no limit. He states on this 
point : 

Public credit, like other forms of credit, 
will be sound as long as the public authority 
is able to meet the requirements of its con- 
tractual obligations. Each additional resort 
to the borrowing process by a government 
unit tends to bring the limit of its credit 
power that much closer. Because the Fed- 
eral government may be able to borrow one 
billion dollars at a low rate of interest and 
with little difficulty, it does not necessarily 
follow that it could borrow several addi- 
tional*billions of dollars at the same rate of 
interest or with the same ease, or without 
seriously impairing its credit standing. On a 
smaller scale, this is equally true for the lo- 
cal governmental unit. 


In other words, if the credit of public 
agencies which can command cheap 
loans (because it has heretofore been re- 
stricted to government function and but- 
tressed by the taxing power) is diluted 
by successive waves of public ventures 
into commercial enterprise, then public 
agencies will ultimately arrive at a point 
where they will have to pay just as much 
for their money as private enterprise has 
to pay. By way of corroboration, Pro- 
fessor Irons compares the cost of money 
over various periods to Class AA and 
Class A municipalities and specific util- 
ity companies. 

Concerning the more modern method 
of municipal utility financing—the rev- 
enue bond—which relieves the taxing 
power from the obligations of the utility 
investment, Professor Irons states: 


The cost of public capital will also tend to 
approach the cost of private capital if the 
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BACK AGAIN 


utility plant is the sole security for the pub- 
lic bonds. The issuance of municipal utility 
revenue bonds, the amortization and service 
charges of which are derived solely from 
the earnings of the public utility property, 
will tend toward higher public capital costs. 
It is possible, also, that the increased risk 
resulting from municipal ownership of utili- 
ties may create a tendency toward a higher 
interest rate on the bonds of the municipality, 
particularly if the utilities do not pay. 


He concludes that the manner of rais- 
ing public capital for public ownership 
will be mostly through the borrowing 
power of government units. Whether 
this should be done is, first of all, a ques- 
tion of the soundness of government 
credit standing, and, secondly, a ques- 
tion of whether public ownership is de- 
sirable. The author insists that the ques- 
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WHAT OTHERS THINK 


‘ions should be resolved in that order be- 
fore arriving at a decision to embark 
upon public ownership at all. 


rOFESSOR Montgomery was probably 

the most critical of private utility 
ownership and most definite in his spon- 
sorship of public ownership. His reason- 
ing is based principally upon sociological 
grounds which, as applied to the elec- 
trical industry, would be roughly similar 
to the idea that railroad charges should 
cover only increment costs. Speaking of 
both forms of utility service, Professor 
Montgomery states : 


It is theoretically possible that this pric- 
ing policy could be effected under private 
ownership and operation, or under govern- 
ment ownership and private operation. Either 
would require huge government subsidies, 
and would not provide a reasonable probabil- 
ity that we would secure the possible bene- 
fits. Government ownership and operation 
offer the only practicable solution. 

Those arguments are equally valid for the 
electric industry. Power plants usually op- 
erate under more rapidly decreasing average 
costs than do railroads. Demand for elec- 
tricity, within the range of rates possible 
under the proposed pricing policy, is far 
more elastic than is demand for railroad 
services. Consequently, gains to the com- 
munity would be even greater. 


The balance of Professor Montgom- 
ery’s article is a detailed description in- 
troducing his “new techniques.” One 
senses that this author hails his own 
formula as a panacea from the conclud- 
ing paragraphs to which many readers 
will doubtless react with considerably 
mixed feeling: 


Profits to the nation would be real and 
tangible. If the average electric rates now 
charged by public plants in the state of 
Washington were nationally available, sav- 
ings to consumers would approximate $1,- 
000,000,000 annually. Even so, most of the 
Washington rates are still well above in- 
cremental cost. 

Sixty or 70 per cent of American industry 
still operates under some semblance of free 
business enterprise, flexible competitive 
price, and the profit incentive. It is carry- 
ing the burden of inefficient operation of 
the vast decreasing-cost, inflexible-price, 
monopolized industries. If that incubus were 
removed, American industry might once 
more reach a state of prosperity, and there- 
by increase the wealth of the nation. 


| reenter Dorau’s paper goes over the 
somewhat harrowed ground of 
analyzing comparative municipal and 
private electric utility rates. A careful 
reading of the text is necessary for the 
details of his conclusions, although it 
might be said that they are considerably 
more favorable to private industry than 
would be indicated by the comparative 
rate data published to date by the Fed- 
eral Power Commission. Speaking of 
comparative rates in general, Professor 
Dorau states : 


It may be said that no series of average 
typical bills for privately and municipally 
served communities are comparable. Mu- 
nicipal ownership on an isolated or even 
semi-isolated basis is economically obsolete 
except for communities of such size as gives 
access to a large measure of the industrial 
and business economies. But has not the 
analysis disclosed the real disadvantage of 
public ownership in the form of municipal 
ownership? Public ownership is uneconom- 
ically organized. Although this disadvantage 
may be buried in the way in which invest- 
ment and operating records are kept, it 
nevertheless exists and is reflected in the 
results of rate comparisons made on the 
basis of otherwise comparable circum- 
stances. Instead of leaving an invidious 
implication, however, the results of com- 
parisons such as we have attempted should 
lead to an understanding of the inherent dis- 
advantages of local ownership and manage- 
ment, be it municipal or private. Moreover, 
it should be apparent that the rates of 
neither municipal nor private establishments 
can fairly be expected to compare favorably 
with the rates offered by a subsidized Ten- 
nessee Valley Authority. 


Dr. John Bauer’s paper goes over this 
same field of comparative rates to some 
extent and arrives at the conclusion that 
would indicate the general desirability 
and advantage of public ownership. The 
principal advantage he finds as follows: 


The great advantage of public ownership 
is the elimination of conflicting interests be- 
tween owners and consumers. The funda- 
mental difficulty in ordinary public utility 
organization is the inherent divergence be- 
tween private and public interests, Owner- 
ship rests with private individuals repre- 
sented by the company and the particular 
management. Their interests inevitably dif- 
fer from those of the consumers, and from 
the general public objective of cheap utility 
services for the various economic and so- 
cial advancement of the community. This 
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divergence has particularly complicated the 
efforts of public regulation legally imposed 
upon the private utilities. While it has af- 
fected every important phase of regulation, 
it has interfered especially with rate control, 
principally in the determination and mainte- 
nance of the rate base upon which a fair 
return must be allowed. 


It does not seem to occur to Dr. Bauer 
that in the event that the curb of competi- 
tive private operations were removed by 
the universal adoption of public owner- 
ship, there might still be a need for some 
system of independent regulation of pub- 
licly owned facilities. Indeed, that 
seems to be one blind spot in the entire 
collection of papers, since none of them 
touches on this question (recently 
brought so much to the fore by the TVA 
congressional investigation). The ques- 
tion is: Whether public ownership itself 
should be made responsible to some other 
government regulatory agency, such as 
the General Accounting Office or the 
Federal Power Commission. 

There is also no attention given to the 
economic difficulties which will arise in 
states and other political subdivisions 
through the retirement from the tax rolls 
of taxable private utility properties and 
the substitution therefor of tax-exempt 
government utility operations. Already 
this is causing considerable uneasiness in 
some of our southern states. 


| pee Madden of New York Univer- 
sity undertakes to show the rela- 
tionship (or lack of relationship) be- 
tween utility write-ups and utility rates. 
Of course, most serious observers in the 
field of utility regulation are aware of 
the superficial (and generally political) 
criticism that utility rates are based on 
watered stock and so forth. Dean Mad- 
den’s paper does go to considerable 
length to demonstrate the effect of write- 
ups on utility rates. He includes a dia- 
gram showing the average price for 40 
kilowatt hours charged by operating com- 
panies, and the percentage ratio of 
write-ups to capital assets for each such 
company. Dean Madden concludes: 
The effect of write-ups on residential rates 
in states without commission regulation is 
assumed to be similar in character to the ef- 


fect in states with regulation. Presumably 
if a company were free to fix its own rates 
it would follow the principles of monopoly 
pricing, a privilege which would require jt 
to ignore rather than to recognize either the 
original or book cost of its property. The 
elasticity of the demand for electricity would 
be the determining factor in fixing prices 
which would yield the largest net return, In 
fact, no utility is free to fix its own charges 
for service. A restraint arising from the 
availability of competitive fuels and the ne- 
cessity of maintaining agreeable public rela- 
tions may be none the less effective, even 
though not legal in form. 

The conclusion must be, therefore, that no 
proof exists to support the assertion that ap- 
preciation of ledger values results in higher 
rates than would otherwise be charged. 

The regulatory procedure of state com- 
missions has thus far guarded the consumer 
against injury from write-ups with reason- 
able effectiveness. 

The case for public ownership has relied 
almost wholly on destructive criticism of 
private enterprise. The positive case for pub- 
lic ownership has been substantially neglect- 
ed and subordinated. Consequently the case 
for municipal ownership has also substan- 
tially escaped critical appraisal on its own 
merits. 

Our conclusion is that analysis of the rec- 
ord does not sustain the allegations. Both 
the nature and the significance of “write- 
ups” have been misunderstood, and out of 
this misunderstanding unjustifiable conclu- 
sions unfavorable to the system of state- 
regulated private enterprise have been 
drawn. 


_ paper by Dean Mosher strikes a 
refreshingly optimistic note because 
of the appreciable progress which he 
thinks has been made in recent years by 
commission regulation—especially in the 
more “up-and-coming states.” He finds 
our public service commissions better 
financed than ever before. He finds in- 
dication (in recent decisions, such as the 
Pacific Gas and Electric Company Case) 
that the Supreme Court is likely to allow 
the state commissions more liberty of ac- 
tion in streamlining the cumbersome 
rate-making processes. 

He welcomes the work of the new 
Federal regulatory agencies as having an 
increasingly wholesome effect upon state 
regulation, particularly in providing fac- 
tual information and developing pro- 
gressive procedure for the exemplifica- 
tion of the state commissions. He sees 
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in such public ownership as has occurred 
to date, a spur to private utilities. He 
sees in comparative rate statistics devel- 
oped by the FPC another such spur. 
Concluding on a constructive note, Dean 
Mosher states : 


The main difficulty in utility regulation in 
this country rests, however, not so much with 
utility commissions as with the management 
of utility companies itself. If utility man- 
agers accepted their task as that of carry- 
ing on a semipublic business which enjoys 
great advantages at the hands of the public, 
a business that is for the most part freed 
from direct competition, that for the most 
part carries with it a guaranty of a fair 
return, the problem of regulation would be 
transformed. As long as the typical man- 
ager looks upon the utility business as any 
other business and seeks to derive the maxi- 
mum profit from it, whether by evasion of 
regulation or expensive litigation, it may be 
anticipated that those responsible for regu- 


lation will have an uphill job and perhaps 
an impossible one. The most important re- 
form in connection with the utility industry 
is, in the writer’s opinion, the adoption of a 
public service attitude on the part of those 
who are responsible for supplying utility 
service. 


The foregoing analysis has been con- 
fined to that portion of The Annals 
which involved electrical utilities. It 
does not go into the number of excellent 
papers on the subject of transportation 
utilities. In addition, the issue includes 
a paper by Professor Roland B. Eutsler, 
of the University of Florida, on public 
and private ownership of water supply 
utilities, and another by Professor James 
M. Herring of the University of Penn- 
sylvania on public versus private owner- 
ship of communications facilities. 


—G. E. D. 





Trend toward One-man Control of Federal 
Commissions 


[pene a fortnight after the open- 
ing of the first session of the 76th 
Congress, a bill to reorganize the Inter- 
state Commerce Commission was intro- 
duced by Chairman Lea of the House 
Interstate and Foreign Commerce Com- 
mittee, which immediately challenged 
the attention of all students of regulation 
and regulatory trends. It is commonly 
assumed by Washington observers that 
the present Federal administration 
would really like to reduce the status of 
several of the so-called independent reg- 
ulatory commissions to the level of 
subbureaus of regular Cabinet depart- 
ments. An example of this plan can be 
seen already in practice in the regulatory 
authority exercised over the rates and 
service of stockyard operators by the 
Secretary of Commerce, under the 
Stockyards and Packers Act. 

Concrete proposals to reorganize the 
Federal regulatory agencies along this 
line actually found their way into the 
original draft of the President’s con- 
troversial bill for the reorganization of 
administrative agencies which was 
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finally defeated in the House of Repre- 
sentatives last spring. 

The new bill by Chairman Lea for re- 
organization of the ICC is said to be a 
compromise between a strong faction in 
Congress which wants to retain the in- 
dependence of Federal commission reg- 
ulation, and the views of the administra- 
tion reformers who feel that too much 
independence on the part of Federal 
commissions has resulted in confusion of 
the administrative work, for which these 
commissions are responsible. 

An earlier model of such legislative 
compromise is to be found in the Civil 
Aeronautics Act of 1938 which set up the 
Civil Aeronautics Authority—a commis- 
sion of five members—for the purpose of 
regulating commercial aeronautics in in- 
terstate commerce (or, in other words, 
a sort of specialized ICC for airplane 
carriers). 

This Civil Aeronautics Act proceeded 
apparently on the theory that the policy- 
making functions ought to be divorced 
from administrative functions in Fed- 
eral regulation of the important growing 
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industry of commercial aircraft trans- 
portation. To do this, the act set up 
within the framework of the 5-man com- 
mission an “administrator” designated 
by the President from the membership 
of the authority, whose duty and re- 
sponsibility is to look after administra- 
tive details and the enforcement of the 
act. This leaves the authority free to oc- 
cupy itself with rate making and other 
quasi legislative functions. 

The outstanding feature of the new 
bill by Chairman Lea is that it 


would enlarge the membership of the 
ICC to nineteen, dividing it into three 
separate divisions. The first would be a 
rate division of nine members; the sec- 
ond would be an appeal division of five 
members; the third would be a finance 
division of five members which would 
exercise all jurisdiction invested in the 
ICC other than those functions specifi- 
cally taken care of by the first two 
divisions. 

But aside from this startling innova- 
tion and the fact that the Lea bill would 
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WHAT OTHERS THINK 


enlarge the ICC jurisdiction to cover all 
common carriers, whether by railroad, 
inland waterways, motor vehicle, pipe 
line, or aircraft, Chairman Lea also in- 
corporates in his bill the idea of one-man 
administrative control in the form of a 
transportation administrator. 

Hearings on the bill opened before the 
House Interstate and Foreign Commerce 
Committee in Washington on January 
24th. In offering his endorsement of the 
principles embodied in the Lea bill for 
reorientation of Federal regulation of 
transportation, Commissioner Walter 
M. W. Splawn of the Interstate Com- 
merce Commission on January 25th told 
the House Interstate Commerce Com- 
mittee that the railroads might spend 
$2,000,000,000 in modernizing and ex- 
panding their equipment facilities. 

This amount, Splawn said, would be 
required if the railroads were to have an 
amount of equipment with a degree of 
newness similar to what they had in 1926. 
This estimate, he added, was approved 
by statistical experts of the ICC, and the 
Association of American Railroads. 

Mr. Splawn, a former chairman of the 
commission, highly endorsed the prin- 
ciple of segregation of ICC duties em- 
bodied in the bill, stating that because of 
the present set-up, under which commis- 
sioners must share in all the administra- 
tive as well as rate-making duties of the 
commission, “we’re breaking down two 
or three commissioners by putting too 
much of a load on them. It isn’t good for 
them, and it isn’t good for the country,” 
he asserted. 

He called the committee’s attention to 
the endorsement which the Coolidge com- 
mittee of 1932 gave to the principle of 
functional arrangement of the commis- 
sion, and to the need for giving the com- 
mission more power to act affirmatively 
in transportation matters. The Coolidge 
committee, appointed at the depth of the 
depression to find what ailed the rail- 
roads, included former President Calvin 
Coolidge, Alfred E. Smith, and Bernard 
M. Baruch. 


Peery Splawn, whom mem- 
bers of the commission call “Doc- 
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tor Splawn” because of his academic 
background, endorsed the bill’s provision 
for depriving the government of land 
grant rate benefits which amount to 
about $7,000,000 annually of railroad 
revenue, not including postal items. He 
asked : 


The government has insisted that the rail- 
roads should not discriminate between ship- 
pers, so why should the government insist 
upon being a preferred shipper? For years 
the government has had the benefit of these 
lower rates and now that taxes are going 
up it is felt by many that it should forego 
this benefit. 


Referring to the present railroad con- 
solidation plan of the ICC, the commis- 
sioner said it was his opinion that if the 
plan were now fully in effect not all of 
the railroad mileage in the country would 
be in the red. The bill proposes elimina- 
tion of this master plan with consolida- 
tions placed on a voluntary basis. 

Representative Bulwinkle of North 
Carolina expressed concern over the 
bill’s provision that the President should 
appoint members of the commission to 
specific divisions of the commission, a 
proposal endorsed by Mr. Spiawn. 

Considering the difficulty of calculat- 
ing future railroad earnings in recent 
times, Commissioner Splawn did not 
think, he said, that the ICC had done 
such a poor job on railroad reorganiza- 
tion. The commissioner, who said he 
spoke only for himself and not for the 
ICC, said the Lea bill embodied “sub- 
stantially everything” recommended by 
the ICC committee named by the Presi- 
dent last spring to study the rail problem, 
and that it embodies “in part” the recom- 
mendations of the more recent “commit- 
tee of six.” 

Chairman Lea said the ICC had been 
asked to study the bill and report its re- 
action with possible amendments. In 
view of President Roosevelt’s recent 
suggestion that the FCC should be re- 
organized upon more effective lines, 
Washington observers are wondering 
whether there will be any one-man fea- 
tures in the proposed new regulatory set- 
up for that agency, favored by the ad- 
ministration. 
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Conflict over TVA Funds 


HE Independent Offices Appropriation 

Bill, the first large regular supply bill of 
the session, was passed on February 8th by the 
House with an amendment which struck $17,- 
392,977 from the allotment for the Tennessee 
Valley Authority. The Senate Appropriations 
Committee on February 17th restored the 
funds, indicating that the issue might finally 
be decided in conference. 

The amendment eliminated funds for work 
on the Gilbertsville dam, for a dam project at 
Watts Bar on the Tennessee river, and for a 
survey of dam sites at Coulter Shoals. It 
constituted the renewal of a feud with the 
Senate, which the House lost last session. 

Including appropriations and reappropria- 
tions, the measure as it went to the Senate pro- 
vided $1,833,809,769 for independent agencies 
of the government. The larger amounts in- 
cluded : 

Civil Aeronautics Authority, $21,218,000; 
Civilian Conservation Corps, $295,000,000; 
Railroad Retirement Board, $123,404,000; 
Rural Electrification Administration, $42,790,- 
000; Social Security Board, $350,000,000; and 
the Maritime Commission, $100,000,000, with 
authority also to undertake contracts for an 
additional $115,000,000. 

The bill was passed by a voice vote after 
three days of consideration. The amendment 
of Representative Faddis, Pennsylvania 
Democrat, cutting some of the TVA funds, 
produced the only real fight. The vote on 
adoption was 159 to 122, a number of Demo- 
crats passing through the tellers to join an al- 
most solid bloc of Republicans in favoring the 
cut. 


Bonneville Power Reserved 


Dp pac utility districts and cities in the 
Northwest recently called upon Adminis- 
trator J. D. Ross for reservation of 215,542 
kilowatts of Bonneville power—considerably 
more electricity than will be available from the 
Columbia river dam in the next two years. 
Under the Federal law, half of Bonneville’s 
hydroelectric power must be reserved for such 
public agencies until January 1, 1941. 
Twenty-two of Washington’s 25 county- 
wide districts were moving to avail themselves 
of the preference, according to a release of the 
Bonneville publicity department, when the 
Bonneville chief disclosed he was accepting 
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Events 


reservations for delivery of power over the 
broad transmission network planned for the 
area. A total of 202,431 of the 215,542 kilo- 
watts was asked by the Washington districts 
for use by the end of 1940. Nearly all of the 
district commissioners called for delivery of 
power during the present year, as soon as the 
transmission lines are constructed and negoti- 
ations to acquire private distribution systems 
are completed. 

Oregon public authorities have asked for 
13,011 kilowatts, which is slightly more than 
6 per cent of the total reservations of nonprofit 
agencies entitled to priority in the sale of 
Bonneville power. Tillamook and Wickiup— 
two of Oregon’s four districts—requested 
3,576 kilowatts. Seven cities in the state asked 
for a total of 9,535 kilowatts. 

Representative Walter Pierce, Democrat, 
had previously said he would “oppose to the 
last ditch” sale of Bonneville dam power to 
private utility companies unless those com- 
panies guaranteed “to pass it on to the public 
at minimum rates.” 

Pierce’s statement followed published re- 
ports that the Portland General Electric Com- 
pany was negotiating with Bonneville Adminis- 
trator Ross for a large block of the power 
soon to be made available at the government- 
owned plant. 


Delay Seen for Colorado-Big 
Thompson 


N error in calculating the cost of the Green 
A Mountain reservoir unit of the Colorado- 
Big Thompson project by Reclamation engi- 
neers and the loss of $1,000,000 of PWA 
funds, transferred to other projects by Ad- 
ministrator Harold L. Ickes, threaten serious- 
ly to delay progress on the $44,000,000 irri- 
gation and power development, it was reported 
recently. 

Clifford H. Stone, director of the state 
water conservation board, said the usually 
competent engineering staff of the Recla- 
mation service underestimated probable cost 
of the Green Mountain unit, for which con- 
tracts had been let, by more than a million and 
a half dollars. Reclamation Commissioner 
John C. Page doubted the underestimate 
would be that large; he attributed the error 
to the haste with which the estimates had to 
be drawn to get the project before Congress 
in 1937 for approval. 
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Sponsors of the project learned recently that 
instead of $2,000,000 of PWA money allocated 
by Ickes last summer, it now has only $1,000,- 
000, as the Interior Secretary and PWA Ad- 
ministrator transferred half of the original 
amount to other projects. Of the missing 
million, $400,000 went to the Seminoe dam 
power project in Wyoming for construction of 
transmission lines, which will eventually be 
linked in one system with those of the Colo- 
rado-Big Thompson power development, and 
the remaining $600,000 to the Tucumcari re- 
clamation project in New Mexico as part of a 
$1,500,000 grant. Ickes’ explanation was that 
the Colorado-Big Thompson project was not 
prepared to use the money. However, the 
Tucumcari project had not put it to use yet, 
and Stone believed there is a chance to get 
that much of it back. 

To offset the loss of the $1,000,000, Colo- 
rado members of Congress were expected to 
ask Ickes to approve an increase of that much 
in the current budget estimate. They believed 
an additional million would permit construc- 
tion to proceed on schedule during the next 
year. 


Seeks to Aid Co-ops 


—- Norris, Independent of Nebraska, 
recently proposed a change in the Rural 
Electrification Act, declaring it should permit 
direct competition between farmer codper- 
atives and existing utilities. He said he would 
try to have it amended. 

Norris said he confirmed his opinion by 
questioning Walter Meyne of Readlyn, Iowa, 
who appeared recently to testify on a farm 
bill. Meyne said farmers in his neighborhood 
near Waterloo could not get government loans 
to bring power to their homes because of a 
provision in the REA act. 

Norris said opponents of the REA Act re- 
quested a provision barring government aid to 
farmer codperatives in areas “already sup- 
plied with electric service.” He said it was a 
compromise that should not have been in the 
act. 


Power Rate Cuts Listed 


enon a score of Oregon and Washington 
communities will benefit from reduction 
in residential and commercial rates for elec- 
tricity announced recently. The public utilities 
commissioners of Oregon and Washington an- 
nounced the Pacific Power & Light Company 
would cut rates to save customers in the two 
states $200,000 a year, effective March Ist. 
_ Oregon customers will save about $110,000 
in Astoria, Bend, Hood River, The Dalles, 
Pendleton, Enterprise, and Heppner. Wash- 
ington cities affected were Walla Walla, 
Yakima, Pasco, Kennewick, White Salmon, 
Goldendale, Dayton, Toppenish, Sunnyside, 
and adjacent communities. 

Residential customers using 100 kilowatt 
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hours a month will pay 8 per cent less for 
the electricity they use. Commercial customers 
will save from 9 to 20 per cent. 

The city of Eugene moved into national 
prominence on February Ist by establishing a 
new rate schedule which brought its prices for 
commercial power below those of any other 
city. 

The new commercial rate is lower than that 
of Tacoma, which previously was the lowest 
in the nation. Eugene also reduced residential 
rates, but left them slightly higher than 
Tacoma’s. 

J. W. McArthur, superintendent of the Eu- 
gene water board—operator of the municipal 
water and power systems—posted a schedule 
of 375 kilowatt hours of current for com- 
mercial lighting for $7.16 a month. This com- 
pares with $16.13 paid by Portland and Salem 
merchants, $10.38 for Tacoma’s municipal 
plant, Spokane $16.10, Corvallis and Albany 
$22.75, Roseburg, Medford, and Klamath 
Falls, $21.25. 

In establishing the new schedule, the Eugene 
water board anticipated delivery of Bonneville 
power by fall to care for increased consump- 
tion and peaks. 


TVA Investigation Fund 
Approved 


HE Senate on February 2nd voted to pro- 
vide an additional $25,000 for the con- 
gressional investigation of the Tennessee 
Valley Authority. At the same time it agreed 
to extend the life of the joint committee to 
April lst. The committee’s life technically ex- 
pired when this session began. 
The House, which will pay half of the cost, 
must act on the extension before it becomes 
effective. 


Engineers Oppose Hydro 
Project 


HE Reclamation Bureau recently disclosed 

its engineers had recommended against 
immediate construction of a hydroelectric 
plant in Cabinet gorge of north Idaho. They 
contended, the bureau said, that a power de- 
velopment on the Clark Fork river would rob 
Grand Coulee, under construction in central 
Washington, of a potential market for its 
energy. 

Reclamation Commissioner John Page said 
the engineers “suggested that it would be best 
to defer construction of the Cabinet gorge 
project until Grand Coulee power is absorbed.” 

Page forwarded copies of the engineers’ 
report to Senator Clark and Representative 
White, Idaho Democrats, who criticized the 
engineers for their failure to investigate the 
irrigation phase of the project. Senator Clark 
stated: 

“One of the most important features of the 
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Cabinet gorge proposal was that the power 
be used for the pumping of supplemental 
water onto farm lands in the Rathdrum 
prairie district of north Idaho. The engineers 
have failed to touch upon this in their report.” 

Clark said he would ask Congress to direct 


a study of the project from the irrigation 
standpoint and then “if the engineers continue 
to oppose the proposal” take steps to insure 
north Idaho farmers of an adequate supply 
of cheap power from Grand Coulee to carry 
out the supplemental water program. 


Alabama 


Injunction Denied 


T= state supreme court on February 9th 
refused to enjoin the municipalities of 
Bessemer and Tarrant city from constructing 
electric distribution systems, using TVA power 
and operating in competition with the Birming- 
ham Electric Company. 

The state supreme court upheld Jefferson 


circuit court in dismissing the electric com- 
pany’s complaint. The company sought to re- 
strain the municipalities “from engaging in 
unfair or unlawful competition” in distribut- 
ing and selling electric energy in any of the 
territory it serves, and from issuing bonds to 
pay for the publicly owned systems. 
Construction costs would be financed by the 
cities through Federal loans and grants. 


Arizona 


Ratification of Pact Urged 


ONDITIONAL ratification of the Santa Fe 

compact was approved early last month 
by the Colorado River Commission, in a re- 
port submitted to members of the 14th Arizona 
legislature, in which it discussed legislation on 
the question and reviewed possibilities for 
usage of the river’s waters. 

The commission, in concluding a 2l-page 
document on the river situation, said there 
was “everything to be gained and nothing to 
lose” in passage of Senator W. E. Patterson’s 
bill calling for approval of the compact when 
and if a tri-state agreement is perfected for 
usage of the Colorado waters in the lower 
basin states. 

The Patterson measure passed the senate 
by unanimous vote recently. The tri-state 
agreement condition for ratification calls for 
a pact involving Arizona, California, and 
Nevada for allocation of the waters to the 
three states. 


Power-line Construction 
Assured 


“ig 00 te by the Federal Bureau of 
Reclamation of a power transmission line 
from Parker dam, on the Colorado river, to 


Phoenix to supply electrical power to central 
Arizona was virtually assured early in 
February when Secretary of the Interior Ickes 
tentatively agreed to supply the power from 
Parker dam under a $9,456,000 project also 
calling for construction of a powerhouse and 
three large generators at the dam and a sub- 
station in Phoenix. 

The agreement was reached between the 
Secretary and the Salt River Valley Water 
Users’ Association, a project of the Bureau of 
Reclamation, and the Central Arizona Light & 
Power Company of Phoenix. It was announced 
by the president of the Salt River Valley 
Association that the transmission line would 
supply power for the separate use of both the 
association and the private utility company. 
He further stated it would make available a 
maximum of 50,000 additional kilowatts of 
electrical power to central Arizona. The esti- 
mated cost of the transmission line, Secretary 
Ickes said, is $1,300,000. 

Max Pooler, manager of the Tucson Gas, 
Electric Light & Power Company, said Tucson 
also may be supplied with power from Parker 
dam. Pooler said negotiations with the Fed- 
eral Bureau of Reclamation were under way 
to bring the power line on to Tucson at a cost 
which would be feasible for local use. In that 
event the local plant would be maintained as a 
stand-by unit. 


Arkansas 


Commission Appropriations 


Doves ir gr forces on February 7th 
crushed efforts of Representative Smith 
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of Randolph to eliminate substantial sums 
from the appropriation for the state depart- 
ment of public utilities. Smith and other anti- 
administrationists secured approval of amend- 
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ments to the $121,600 annual utilities com- 
mission appropriation reducing two items for 
travel expense and stationery, supplies, post- 
age, telephone, and telegraph while the house 
was acting as a Committee of the Whole. 
When the bill was taken up for action, how- 
ever, Condrey of Sebastian and Brickhouse 
of Pulaski, aided by Blakemore of Logan and 


Tackett of Pike, succeeded in having the 
amendments rescinded. The bill passed, 77 to 
11, as offered by the Budget Committee. While 
the bill was before the Committee of the 
Whole, Smith attempted vainly to amend it to 
reduce salaries of the commissioners from 
$5,000 to $4,000 a year, and to reduce salaries 
of other employees, as included in the bill. 


California 


Outlay of $20,000,000 Approved 


AN Francisco utilities budgets totaling more 
than $20,000,000 were approved by the 
city public utilities commission early in 
February. The first impression of fiscal ex- 
perts of the commission was that the budgets 
of the commission, street lighting, airport, 
municipal railway, water department, Hetch 
Hetchy power and water supply, and the new 
electric power bureau would result in tax- 
payers shouldering $527,267 for the next fiscal 
year that they are not carrying this year. 
Budgeted expenditures of the various utili- 
ties totaled $832,455 more than for the current 


year, but when duplications were deducted and 
offsets were made for charges against other 
departments, an official summary showed a 
net increase affecting taxpayers of $141,267. 

Also affecting taxpayers was the estimate of 
water department revenues, reflecting a con- 
tribution to the general fund $386,000 lower 
than estimated for the current year. The net 
budget increase affecting taxes and the 
lowered water department contribution would 
add about 7 cents to the tax rate. 

Chief budget increases were $190,080 for 
lighting streets and public buildings ; $343,809 
for the municipal airport, chiefly due to bond 
redemption; $550,652 for the street railway. 


Delaware 


Utility Loses Plea 


T HE U. S. Supreme Court on February 6th 
refused to interfere with an injunction 
ordering the Eastern Shore Public Service 
Company to remove its electrical facilities 
from the streets of Seaford. 

The utility and the Pennsylvania Company 
for Insurance on Lives and Granting Annui- 


ties, trustee under one of the former’s bond 
issues, appealed from the Delaware Supreme 
Court. 

The utility told the court it had owned and 
operated the electric lighting facilties of the 
town since 1900. In 1936 the town council 
passed a resolution revoking the franchise of 
the company to use the public streets for poles 
and other fixtures. 


Florida 


Fight Recaptures Action 


HE Florida Power & Light Company on 

February 6th filed a demurrer to three 
special counts in the $1,000,000 recapture suit 
filed recently by three special Miami city at- 
torneys for the attempted recovery of $1,000,- 
000 in alleged excess profits and accumulated 
interest. 


The company obtained an order from Circuit 
Judge H. F. Atkinson staying argument on 
five common counts in the same suit until after 
arguments on the three special counts can be 
disposed of. 

The order was obtained by John P. Stokes 
of counsel for the company and was agreed 
to by Marion E. Sibley, one of the three 
special attorneys employed by the city. 


Indiana 


Utility Tax Upheld 


| a ruling on a subject of current legislative 
interest, the state supreme court recently 


held that Ft. Wayne’s municipal electric and 
water utilities must pay state and county taxes 
as provided by a 1933 law. 

A bill removing such taxes from municipal 
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utilities, but providing they pay gross income 
tax, has passed the state senate. Another 
similar measure was said to be pending in the 
lower house. 

The city won a suit to enjoin the county 
treasurer from levying the tax in the Allen 
circuit court. The treasurer, joined by the 
state tax board, appealed and the lower court 
was reversed. 

The opinion, written by Judge George L. 
Tremain, of the supreme court, said the 1933 
act, which specifically taxes that part of 
municipal utilities not used solely for govern- 
mental purposes, does not violate the constitu- 


tional tax exemption of municipal property, 

The constitutional exemption is a limit of 

what properties can be exempt from taxation, 

leaving the actual exemption within those 

— up to the legislature. The supreme court 
eld: 

“There is no law that exempts municipally 
owned property simply because it is owned by 
a city or town. Property owned by the city 
and used as a proprietary business enterprise 
—that is, sale to consumers for a considera- 
tion—is regarded by the law the same as 
property owned by any individual or business 
corporation.” 


e 
Maryland 


People’s Counsel Appointed 


pisces O’Conor on February 5th an- 
nounced the appointment of Joseph 
Sherbow, Baltimore attorney and adviser in 
his campaign for the governorship, to the 


$4,500-a-year job as people’s counsel to the 
state public service commission, effective im- 
mediately. 

Sherbow succeeded John F. Mudd, southern 
Maryland Republican, who resigned from the 
commission post since the November election. 


we 
Michigan 


New Commission Created 


" yparessas Fitzgerald by his signature gave 
approval last month to a bill ending the 
state public utilities commission and creating 
a new board to be known as the Michigan 
Public Service Commission. Immediate 
resignation by all five members of the public 
utilities commission would not prevent his 
signing of the bill abolishing the commission 
and their jobs, the governor said. The legisla- 
ture finally gave the governor’s bill its ap- 
proval on February 9th. 

He received on February 10th the resigna- 
tion of Howell VanAuken, of Detroit. On 
February 16th, Chairman Paul H. Todd of the 


former commission threw the new law into 
the courts with an injunction suit testing its 
validity. 

The principal difference in the new act is 
that the new commissioners will serve stag- 
gered terms, whereas terms of commissioners 
under the Utilities Act all expired at the same 
time. The new commission is specifically given 
jurisdiction over some of the newer utilities, 
such as pipe-line companies and some motor 
carriers about which there has been some 
doubt in the past. 

Commissioners will get $6,000 a year in- 
stead of $7,000. Lawyers appointed to the 
commission are forbidden to practice any 
utility law during their tenure of office. 


New York 


Commission Reports on 
Municipal Survey 


C= of municipally owned electric 
utilities in New York state have saved 
more than $1,170,000 annually through rate re- 


ductions resulting from proceedings and 
negotiations initiated by the state public serv- 
ice commission since 1932, according to the 
results of a survey of municipal plant rates 
made by the commission. 

The annual savings to customers of these 
municipal plants represent an average of about 
93 per cent of the operating revenue of the 
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utilities. There are at present 51 municipally 
owned electric utilities in the state. Some of 
these plants had been established before the 
commission was created under the Public 
Service Law in 1907. About half the number 
now in operation were built within the past 
twenty-five years, 

The commission recently completed the 
examination of the property and accounts of 
12 municipal plants and determined the orig- 
inal cost of their property. These 12 plants 
accumulated from their inception to March |, 
1936, total earnings after paying all expenses, 
taxes, and interest, of $2,287,768 and turned 
over $1,097,027 of that amount to their operat- 


308 





THE MARCH OF EVENTS 


ing municipalities. Four of these plants ac- 
counted for $1,766,546 of earnings of which 
they turned over $1,051,895. 

The 12 municipal plants involved in the com- 


mission’s study were those at Little Valley, 
Arcade, Andover, Wellsville, Tupper Lake, 
Marathon, Watkins Glen, Salamanca, Savan- 
nah, Delavan, Macedon, and Springville. 


North Carolina 


Special Act Applies to REA 
Loans 


orTH Carolina towns may secure money 
N through the Federal Rural Electrification 
Authority for extending their electric power 
systems into near-by territory under the 1938 
Revenue Bond Act passed at the special legis- 
lative session, in the opinion of Director Dud- 
ley Bagley of the state Rural Electrification 
Authority. 
Bagley said recently that it was his opinion 


that the agency could lend money to the towns, 
without increasing their bonded debt and 
without having to hold elections. He explained 
the security to be pledged would be the income 
from the lines built. Heretofore towns have 
built from current revenues, he said, and cited 
22 which built 1,165 milés of lines at a cost of 
$856,840 since 1935 to serve 6,205 customers. 
He commended the towns’ progress in the 
work, 

Attorney V. D. Nicholson of the Federal 
REA has said that more than $2,000,000 would 
be available for rural lines in North Carolina. 


aR 
Ohio 


Cleveland Asks Rehearing 


yi of Cleveland on February 8th filed 
with the state public utilities commission 
an application for rehearing on the commis- 
sion’s recent ruling granting the East Ohio 
Gas Company a rate increase. While the city 
hopes for the requested rehearing, the appli- 
cation also was designed as the basis of an 
appeal to the state supreme court in the event 
the rehearing is not granted. 

Among the reasons given by the city for be- 
lieving the state commission in error were the 
commission’s failure to force refunds to large 


consumers whose rates were lowered instead 
of raised; and a charge that the commission 
arrived at the estimated revenue under the 
lower city ordinance rate solely by arithmetic 
and without any judgment allowance for in- 
creased volume and revenue which might fol- 
low a reduction in rate, as originally sought. 

Purely as a technical move to protect itself 
in the event the city appeals to the supreme 
court, the East Ohio Gas Company also filed 
an application for rehearing on the same date, 
the application covering those matters in which 
the East Ohio was not given what it asked by 
the state commission. 


Oregon 


First District Bill Offered 


T= so-called people’s utility district bill, 
which has been a bone of contention since 
early in the legislature, was introduced in the 
state senate on February 2nd. Affixed to the 
bill were the names of Senator Lyman Ross, 
and several other members of both houses. 
Senator Ross said another companion bill 
setting forth the taxation procedure for the 


utility districts would be introduced later. 

Ross’ bill provides that the first issue of 
revenue bonds must be submitted to voters of 
the district in which the bonds are issued. 
After that, the board of directors may issue 
revenue bonds without referring their action 
to the voters. Funds attained through sale of 
the bonds would be paid from revenues ac- 
cruing to the district through its sale of water, 
water power, and electric energy. 


Pennsylvania 


FPC Denies Rehearing Petition 


HE Federal Power Commission, after 
consideration, recently denied the petition 
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filed January 6, 1939, by H. Jerome Jaspan for 
a rehearing on his complaint against the Phila- 
delphia Electric Company charging that it is 
selling electric energy to the Delaware Power 
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& Light Company at a rate below cost of 
production. 

On December 3, 1939, the commission dis- 
missed without prejudice Mr. Jaspan’s com- 
plaint, on a finding that the record made by 
the complainant at a hearing held on Septem- 
ber 15, 1937, did not sustain the allegations, 
and that a preliminary investigation under- 
taken by the commission, upon its own motion, 
into the matters complained of did not show 
the appearance of any reasonable ground for, 
or that the public interest would be served by, 
further investigation and inquiry. 


State Dam Policy Assailed 


oo attack on Governor Arthur H. 
James’ opposition to Federal flood control 
policies was launched in the state house of 
representatives when Representative J. Hol- 
land (D., Pittsburgh), demanded recently that 
the governor coOperate in the Federal program 
for western Pennsylvania. 

Charging again that Governor James dis- 
approves the Federal program because of fear 
that proposed flood control dams may be used 
for generation of electric power, Mr. Holland 
told the house: “The governor has no right 
to disregard the loss of life and property in 
floods in Pennsylvania to repay a political 
debt.” 

Meanwhile, Secretary of Forests and 
Waters, G. Albert Stewart, the governor’s offi- 
cial in charge of flood control plans, said the 
administration’s policy—opposed to giving the 
Federal government outright control of flood 
control dams—has not halted any projects. 
He said: 

“We hold no brief for the power companies, 
but we are not unmindful of the fact that the 
development of water power in western Penn- 
sylvania would constitute a body blow to 
western Pennsylvania’s major industry—coal 
—employing tens of thousands of men.” 

Governor James has cited the lack of assur- 
ances from the Federal government on the 
purposes of the flood control dams. Federal 
plans call for construction of a total of 10 


flood control dams for the protection of Pitts. 
burgh and other communities down the Ohio 
valley. 


Electric Rates Reduced 


TE state public utility commission on 
February 7th ordered the Philadelphia 
Electric Company to put into effect a tempo- 
rary $1,650,000 yearly rate reduction, effective 
March Ist. It will benefit 670,000 light and 
power consumers in Philadelphia, Bucks, 
Delaware, Montgomery, and Chester counties, 
and will remain in force for a trial period of 
six months, unless extended. 

The reduction was the second ordered by 
the state commission since it began an investi- 
gation into the electric company’s rates on its 
own motion in August, 1937. On November 
1, 1937, the commission required the company 
to file a new tariff effecting a temporary re- 
duction of $3,107,000 a year. That reduction, 
which was not contested, became permanent 
on May 1, 1938. 


Commission Slashes Budget 


sk state public utility commission on 
February 8th lopped 247 employees off the 
payroll. Governor James forced the slash by 
holding up the pay checks of all of the com- 
mission’s 777 employees, including the four 
sitting commissioners. The dismissals were 
voted at a stormy executive session, and over 
the protest of Commissioner Buchanan, 

Commissioner Buchanan asserted the firings 
“greatly hinder, if they do not actually 
strangle, the operations of the present com- 
mission, and to a large extent will nullify in- 
vestigations which the commission already has 
instituted and upon which it has spent large 
sums of money.” 

The governor rejected the commission’s 
first two budgets as “unacceptable,” and ap- 
proved the third budget submitted for Janu- 
ary and February only. It reduced expenses 
for the biennium ending May 3lst, $135,486 
below the amount appropriated by the 1937 
legislature, 


South Carolina 


Company Told to Reduce 
Charges 


Fagen reduction in the rates charged 


electric and gas customers of the South 


Carolina Electric & Gas Company was an- 
nounced on February 11th by H. W. Scott, 
chairman of the state public service commis- 
sion, The new and lower rates were ordered 
into effect on all bills rendered on or after 
February 27th. 

The reduction was said to be the first result 
of a long study the state commission has been 
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making of the company’s charges. The order 
made it clear that the study had not been 
completed and it was indicated that further 
results may follow. 

Last October the commission ordered a re- 
duction amounting to approximately $500,000. 
From this order the company appealed for a 
rehearing and the order was not placed into 
effect. A series of conferences followed, and 
the recent reduction was said to be a result of 
the hearings. 

It was estimated that more than 90 per cent 
of the electrical customers would receive some 
reduction. The minimum customer, or the 
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customer using the minimum amount under 
the schedules of the company, will continue to 


pay 75 cents for 11 or less kilowatt hours per 
month. 


Tennessee 


Memphis Deal Approved 


Te city of Memphis and the Tennessee 
Valley Authority on February 16th 
bought the Memphis Power & Light Com- 
pany’s electric and gas properties for $17,- 
360,000—$767,000 less than was offered in 
January, and $3,640,000 less than the utility 
originally demanded. 

The city will pay $15,250,000 and the TVA 
$2,110,000, according to a formal statement 
from the municipal light and water board. 

Besides the electric and gas facilities, prop- 
erties in the transfer included a large office 
building, one large generating plant, and 
some real estate. The company retained an- 
other generating plant, and will operate it as 
a standby “to insure the maximum of service 
to the city under an agreement between them- 
selves and TVA,” the statement said. 

Principal negotiators of the contract were 
Joseph Swidler, assistant general counsel for 
the TVA; Paul B. Sawyer of New York, 


president of National Power & Light which 
controls Memphis Power & Light, and the 
members of the municipal light and water 
board, Tom H. Allen, I. J. Lighterman, and 
W. W. Mallory. 

While there was no immediate mention of 
Memphis Power & Light securities, W. J. 
O’Brien, president of the company, said in 
December that at that time there were out- 
standing bonds, preferred stock, and com- 
mon stock “representing an investment of 
$22,876,000.” 

The deal completed a clean sweep for TVA 
in the four major Tennessee cities—Memphis, 
Chattanooga, Knoxville, and Nashville. A 
Knoxville deal was negotiated last fall and 
recently the authority and Commonwealth & 
Southern Corporation came to terms at $78,- 
600,000 for Commonwealth & Southern’s Ten- 
nessee Electric Power Company, serving Nash- 
ville, Chattanooga, and scores of smaller 
cities. The Memphis price was said to be about 
the same as the company’s rate base. 


Texas 


Reports on Flood Control 


A senate committee recently urged the 
legislature to draw a line between flood 
control and power production for the benefit 
of Texas river authorities and districts. 

The group which investigated the operation 
of Lower Colorado River Authority dams in 
the flood of last July said its reams of testi- 
mony showed the two purposes were so an- 
tagonistic that it was “impossible for a dam 
to serve both purposes with any degree of 
efficiency if the purposes are considered of 
equal importance.” 

It did not specifically answer the question of 
responsibility in the control of Buchanan dam 
gates in the flood. Instead, it said the LCRA 
was negligible only if its policy was to operate 
its dams primarily for flood control. There 
was no negligence, the committee added, if the 
authority’s policy was the generation and sale 
of hydroelectric power, since large reserves of 
water are necessary for such purposes on a 
stream as variable as the Colorado. The re- 
port said: 

“We do not deem it within the province of 
this committee to make specific recommenda- 
tions as to what that policy should be.” 

The report was signed by T. J. Holbrook of 
Houston, Wilbourne Collie of Eastland, and 
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Albert Stone of Brenham. The committee was 

named by the last legislature and has been re- 

= by a similar group with equal powers 
y the present legislature. 

Members said they believed the magnitude 
of programs such as the LCRA was so great 
and affected so many persons that the legis- 
lature should immediately formulate a state 
policy for their operation and “provide for the 
strict observance of such policy by the enact- 
ment of necessary laws and the designation of 
proper agencies for their enforcement.” 


Refuse to Call Power Plant 
Election 


N the ground that it would serve no useful 
purpose, the Fort Worth city council re- 
cently refused to call an election on municipal 
ownership of the electric and gas distributing 
systems. 

Petitions demanding such an election be 
called were presented months ago by Karl 
Crowley, representing himself and other tax- 
payers, he said. 

The council’s action followed a report from 
the city legal department which doubted the 
usefulness of calling the election. The coun- 
cil’s negative vote was unanimous. The city 
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attorney set forth the council already has 
power to purchase light and gas plants and 
mortgage the franchise and income to finance 
their acquisition, as would be sought by char- 
ter changes proposed as part of the municipal 


ownership drive the petitioners demanded, 

City Attorney R. E. Rouer pointed out home 
rule cities were given the right by the 43rd 
legislature to purchase or construct their own 
utility systems in case that appeared desirable. 


cas 
West Virginia 


Carmody’s Policies Attacked 


| ne encountered by rural electric 
coOperatives in West Virginia were 
blamed largely on John M. Carmody, adminis- 
trator of the Rural Electrification Adminis- 
tration, in a letter addressed to Clifton A. 
Woodrum, chairman of the committee on 
independent offices at Washington by the state 
public service commission. 

The letter was in reply to statements made 
by Carmody recently when he appeared before 
the House committee on the REA request for 
$2,700,000 during the next year. At that time 
Carmody asserted that he was “amazed” that 
“two or three electrification projects” in West 
Virginia “could survive at all in such un- 
friendly atmosphere.” 

Differences between the Federal REA and 
the state commission were said to have existed 
for the past two years. The letter stated: 

“The public record refutes Mr. Carmody’s 
statements and inferences. If Mr. Carmody 
expected this commission to be friendly to or 
favor his utilities, we can understand his 
reasons for feeling somewhat chagrined when 
he found it to be unprejudiced, civil, and fair. 
The public service commission of West Vir- 


ginia would be untrue to its trust should it 
favor any utility.” 

The contention of the REA was that power 
coOperatives were not subject to commission 
rulings, because they were not utilities. The 
commission maintained that codperatives are 
utilities and, therefore, required to obtain a 
certificate of convenience and necessity. Of 
four applications for such certificates, three 
were granted by the commission and the 
fourth, that of the Ba~bour County Power 
Company, dismissed by order of the company, 

The commission said its chief concern “was 
to secure electric service to rural inhabitants 
at the earliest possible date and at the lowest 
possible cost. The delay in getting the service 
to rural inhabitants in Harrison and Hardy 
county was caused by Mr. Carmody’s ignoring 
the statutory requirements and defying the 
law of this state in refusing to apply for the 
required certificate until forced to do so after 
more than a year’s time.” 

An REA reply, inserted in the Congressional 
Record along with the letter by Chairman 
Woodrum, said that Carmody had asserted 
“there were a great many things which could 
be pointed out in reply to Messrs. Preston, 
Nethken, and Mahood.” 


Wisconsin 


Co-ops Seek Tax Uniformity 


a cooperative delegates, meeting in 
Madison on February 9th, selected an 
executive committee to obtain a uniform 
method of taxation for all electric codperatives 
in the state. 

Attorneys, called by the Wisconsin Develop- 
ment Authority at the suggestion of co-op 
leaders, recommended taxation on the same 
basis as private utilities or taxation on the 
basis of gross income, similar to mutual tele- 
phone company assessment, as alternative 
methods to be sought through legislative ac- 
tion. 

Present tax valuation of electric co-op lines 
is made by tax assessors in the vicinity, and 
the WDA said research showed current taxes 
were higher per person on any basis of com- 
parison than those of municipal and private 
utilities. 

Louis J. Altkrug, attorney of the Federal 
REA, said Wisconsin electric codperatives are 
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paying higher taxes than those in any other 
state. 


Seaway Resolution Blanketed 


RESOLUTION introduced in the state senate 
on February 10th memorializing Congress 
to enter into a treaty with Canada for con- 
struction of the St. Lawrence deep-waterway 
was referred to the Committee on Legislative 
Procedure, the so-called “graveyard,” despite 
objections of the author, Senator Philip E. 
Nelson, Progressive. é 
Pointing out that all three political parties 
favor the proposed seaway, Nelson asked that 
his resolution be sent to the Committee on 
State and Local Government for public hear- 
ing. Senator E. J. Roethe, Republican, ob- 
jected and Senator Nelson’s motion was lost, 
15 to 12. 
Majority forces have insisted that all me- 
morials to Congress be referred to the Com- 
mittee on Legislative Procedure. 
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The Latest 
Utility Rulings 


Right of Utility Corporations to Merge 
In the Absence of Public Detriment 


HE much debated question whether 

public utility corporations have the 
right to merge when the merger will not 
adversely affect the public interest has 
been answered by the supreme court of 
Pennsylvania in a decision holding that 
the commission had acted arbitrarily and 
unreasonably in refusing to allow the 
Northern Pennsylvania Power Company 
to sell its franchise and property to 
Metropolitan Edison Company and 
thereby to bring about a merger. 

The court held that the Northern Com- 
pany had the right to sell its property 
unless it was established by competent 
evidence that the sale would adversely 
affect the public in some substantial way. 
The free alienation of property, it was 
said, is an inherent right of the owner 
under our customs, law, and Constitu- 
tions, subject only to restraint if against 
the public interest. 

The regulatory commission, in the 
view of the court, is not a “superboard 
of directors for the public utility com- 
panies of the state and it has no right of 
management of them.” Its sole power is 
to see that in the matter of rates, service, 
and facilities, its treatment of the pub- 
lic is fair. Schaffer, J., speaking for the 


court, made the following statement: 


The merger is in the exercise of a power 
vested in corporations by the general as- 
sembly. The commission admits, as it is 
bound to admit under the evidence, that the 
merger would be to the advantage of the 
two corporations, would reduce expenses, 
and immediately inure to the benefit of their 
stockholders. The commission apparently 
seems to think that stockholders are no con- 
cern of its, but they are of concern, because 
if their company is financially strengthened, 
its public service can better be rendered. It 
would seem that the merger is denied 
largely on the ground that it will not result 
in the immediate reduction of rates and, 
therefore, is not in the public interest. This 
is not a proper ground for the commission’s 
refusal. If it were, no long-term plan look- 
ing to ultimate reduction of rates could be 
set in motion. The approach of the com- 
mission to the approval or disapproval of 
the merger is erroneous in principle, because 
the question of merger is one of internal 
management, unless evidence heard by the 
commission discloses that the merger would 
adversely affect the public. The only ques- 
tion before the commission is whether it 
does so adversely affect, and where the 
testimony establishes, as it does here, that 
the merger would not adversely affect the 
public interest, the power of the commission 
over the merger vanishes. 


Northern Pennsylvania Power Co. et al. 
v. Pennsylvania Public Utility Commis- 
sion. 


e 


Duty of Motor Truck Operator to Pass Picket Line 


Fyne it was held in Washington, 
is not relieved from the obligation 
to furnish service even though it may be 
necessary to pass a picket line established 
by a labor union. The commission ruled 
that the carrier in order to relieve himself 
of liability for failure to serve must 
show further that he has made every rea- 
sonable effort to secure drivers who are 
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willing to go through the picket lines 
when his own employees fail to do so. 
The commission declared : 


Individuals and unions who accept em- 
ployment in public service enterprises must 
govern themselves accordingly and recog- 
nize that their rights and duties are some- 
what different from those of men engaged 
in purely private businesses, 
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Motor carriers summoned before the 
commission because of their failure to 
furnish service to a hotel which was being 
picketed attempted to excuse themselves 
by referring to a tariff provision that 
they would not be bound to pick up or 
deliver freight at locations where it was 
impracticable to operate on account of 
highways, roads, streets, or alleys, or be- 
cause of riots or strikes, or when loading 
or unloading facilities are inadequate. 
The commission did not agree that this 
relieved them of their obligation to serve. 
This interpretation, it was said, was at 
variance with the meaning the commis- 
sion had in mind when the tariff rule was 
promulgated. Furthermore, it was said: 

To rule with the carriers would be tanta- 
mount to serving notice on the shippers and 
the public that their primary right to the 


free and unobstructed flow of commerce 
must be sacrificed to the timidity of carriers 


and to the desires of labor leaders who may 

be maneuvering for tactical advantages in 

an industrial battle to which the carriers 
and their employees are not even direct 
parties, 

In view of the fact that this was a test 
case and that the carriers were again de- 
livering and picking up freight, although 
they were not sure “how long the union 
officials would permit it,” the commis- 
sion did not consider it necessary to can- 
cel the operating permits. It was be- 
lieved that the purposes of the action 
could be served by suspending the per- 
mits but permitting such suspensions to 
be inoperative during continued com- 
pliance with the law and the commission’s 
order to serve, and by assessing reason- 
able monetary penalties in proper pro- 
ceedings as authorized by law. Daven- 
port Hotel, Inc. v. Consolidated Freight 
Lines, Inc. et al. (F. H. No. 7191). 


€ 


Commissioners Not Liable for Damages 
Resulting from Grade Separation 


EMBERS of a commission, acting in 

the performance of a public duty 

and under a public statute, are not per- 
sonally liable in a civil action for dam- 
ages arising out of their acts, provided 
what they do is done in good faith, ac- 
cording to a ruling of the supreme court 
of New Jersey. This decision was made 
in a case where a landowner sued the 
members of the New Jersey commission, 
with others, to recover damages resulting 
from a change of grade of a highway in- 


& 


cident to a railroad grade separation 
project. 

The court found that the state had not 
consented to be sued, and it was said 
that in the performance of its statutory 
powers and duties the board of public 
utility commissioners was an alter ego 
of the state, and as such could not be 
sued legally as a separate entity or body. 
R. & A. Realty Corp. et al. v. Penn- 
sylvania Railroad Co. et al. 3 A. (2d) 
293. 


Gas Utility’s Petition for Rate Increase Disapproved 


A GAS utility’s petition for a rate in- 
crease was disapproved by the Mon- 
tana commission on the ground that a 
gas customer need pay only a reasonable 
rate. The utility had not used its funds 
for the purposes intended by law and 
desired to increase its rates in order to 
secure funds to repair its plant and put 
it in shape for efficient operation. 

The commission, in limiting directors’ 
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fees as a proper item of operating ex- 
pense, said: 


While it is ordinarily held that a director's 
fee is a proper item of operating expense 
(New York & Richmond Gas Co. w. 
Prendergast, 10 F. (2d) 167, P.U.R. 1925E, 
19), nevertheless we do not believe that di- 
rectors’ fees should be unreasonable. It 
should be remembered that the business of 
the utility is for the benefit of its stockhold- 
ers and it is they who are entitled to a fair 
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return on their investment. To allow a 
stockholder an unreasonable fee is to give 
him more than a fair return on his invest- 
ment. To this he is not entitled. Here the 
utility pays salaries for taking care of and 
managing the utility. There is no reason 
why the directors should meet once or twice 
a month and charge the utility for their 
services. 


The commission also felt that a public 
utility cannot pay dividends to its stock- 
holders with the money that should have 
been kept in the depreciation fund and 
at the same time claim a return upon its 
book value. 

This utility had figured depreciation 
at the rate of 10 per cent. The commis- 
sion said with respect to this matter: 


Whether or not this utility should be al- 
lowed depreciation on its property at the 
rate of 10 per cent cannot be ascertained at 
this time. The allowance for depreciation 
should be based upon the actual value of the 
property and not upon its original cost, as 
here, or upon the gross revenue of the utility. 
We feel that the amount to be determined 
for depreciation is not covered by any fixed 
rule, but can only be determined after care- 
ful examination of the property and the na- 
ture of its use. The past experience of the 


e 


utility in this regard should be taken into 
consideration. In determining what rate of 
depreciation should be used, the means em- 
ployed by an accountant is not in itself suf- 
ficient since at no time should the rate deter- 
mined for depreciation result in the accumu- 
lation of a surplus beyond the reasonable re- 
quirements of the utility. At all times de- 
preciation should be figured at the rate which 
is continuing and at no time should it be 
fixed in order to remedy excessive rates of 
depreciation which were in effect in the past. 


Finally the commission refused to 
grant the rates which the gas utility was 
requesting, since the affairs of the utility 
were in such shape that it could not be 
determined with reasonable accuracy 
whether or not the rate increases were 
just and reasonable and it considered the 
rate and manner of charging deprecia- 
tion to be unreasonable. 

The commission, in conclusion, said 
that it had the duty not only to approve 
or disapprove utility rates, but also to 
see to it that the utilities conform to rules 
and regulations and adhere to proper ac- 
counting practices. Re Big Horn Oil & 
Gas Development Co. (Docket No. 2548, 
Report and Order No. 1736). 


Charge for 3-phase Electric Service under 
Unfiled Rule Held Discriminatory 


A’ electric utility company was 
ordered by the Pennsylvania com- 
mission forthwith to file with the com- 
mission as part of its tariff all rules, 
regulations, and practices in conformity 
with the provisions of the Public Utility 
Law and to refund to a customer an 
amount collected for supplying 3-phase 
electric service. Collection of this charge, 
without the authority of any filed rule, 
was held to be unreasonable and unjust 
discrimination. It appeared that the 
company had supplied such service to 
others without collecting a _ similar 
charge. 

The company admitted that it had a 
printed booklet of “service rules” and 
regulations affecting rates and tariffs, 
but denied that the booklet contained any 
rates or prices or any rules pertaining to 
rates and prices, and asserted that all 
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rules and regulations affecting or in- 
volving rates and tariffs were on file with 
the commission. A tariff filed by a pred- 
ecessor company referred to a booklet 
prepared for the use of architects, con- 
tractors, and builders. A filed tariff 
stated that the company reserved the 
right to refuse the supply of service to 
single-phase, 110-volt motors of indi- 
vidual rating in excess of } horsepower 
and to polyphase installations aggregat- 
ing less than 5 horsepower. The com- 
pany took the position that some rules 
could not be made definite and specific 
and meet all conditions of operation. The 
commission said, however: 

Respondent’s statement (Commission Ex- 
hibit No. 1) in support of its rights to have 
rules, of which the commission has no 
knowledge, to be enforced or suspended by 
it as may suit itself, is subversive to the 
principle of regulation as contemplated by 
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the Public Utility Law to prevent unrea- 
sonable injustice and intentional discrimina- 
tion. Under respondent’s practice, no one 
can know, not even respondent, as to what 
its decision in any particular case will be. 
The application by respondent of these un- 
filed rules is optional and not compulsory. 
Enforcement by respondent of rules and 
practices that require the payment by one 


customer of a greater sum than it require 
of other customers for similar service unde 
similar conditions, regardless of whether the 
total payments are made to respondent or 
divided between respondent and others, con. 
stitutes unjust discrimination. 


Henry v. Pennsylvania Edison (o, 
(Complaint Docket No. 11679). 


& 


Illegal Motor Carrier Operation Not a Basis 
For Exemption under Federal Act 


Eto United States Supreme Court 
upheld a circuit court decision in 
favor of the members of the Texas com- 
mission in a suit by a motor carrier to 
restrain interference with its operation 
over state highways in interstate com- 
merce. The carrier rested its case on the 
contention that it had been operating 
over Texas highways in interstate op- 
eration prior to June 1, 1935, and was 
therefore exempt from state regulation 
under the provision of the Federal Mo- 
tor Carrier Act allowing continuance of 
operation by motor carriers engaged in 
bona fide operation on that date over 
routes for which application for a cer- 
tificate was made before the Interstate 
Commerce Commission. The statute 
provides that the commission shall issue 
the certificate under such circumstances 
without requiring further proof that 
public convenience and necessity will be 
served. 

The carrier’s claim of exemption was 
rejected on the ground that it was not 


engaged in bona fide operations. It had 
applied to the state commission for a cer- 
tificate in 1934 and this certificate had 
been denied. A state court had sustained 
the commission. Thus it appeared that 
operations had been without authority of 
the Texas commission. Mr. Justice But- 
ler spoke for the Supreme Court: 


The expression, “in bona fide operation,” 
suggests absence of evasion, excludes the 
idea that mere ability to serve as a common 
carrier is enough, includes actual rather 
than potential or simulated service, and in 
context implies recognition of the power of 
the state to withhold or condition the use of 
its highways in the business of transporta- 
tion for hire. Plainly the proviso does not 
extend to one operating as a common carrier 
on public highways of a state in defiance of 
its laws. 

As petitioner is not protected in his opera- 
tion as a common carrier by the proviso, we 
need not consider to what extent, if at all, 
the Federal Motor Carrier Act superseded 
the state Motor Truck Law, or any other 
question presented by petitioner. 


McDonald v. Thompson et al. 


€ 


Assignment of Carrier’s Permit Refused 


AN application for approval and con- 
sent to the assignment and transfer 
in part of a common carrier certificate 
was dismissed by the Massachusetts De- 
partment of Public Utilities on the 
ground that there was no need for such 
service as would be effected by the pro- 
posed transfer. 

The department said that under the 
statute the granting of approval and con- 
sent to the assignment and transfer, in 


MAR. 2, 1939 


whole or in part, of any certificate from 
one carrier to another, is discretionary 
with the department, left so by the legisla- 
ture because of the many important fac- 
tors, apart from fitness, willingness, and 
ability of the transferee, that enter into 
proper regulation of a business declared 
to be affected with a public interest. 
The routes sought to be transferred 
are for operations between fixed termini 
with several duplications of intermediate 
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stopping points and traffic movements 
that closely parallel each other over much 
of the way even where they do not travel 
over identical highways. The depart- 
ment, in dismissing the application, said: 


To thus allow the refabrication of two 
common carrier certificates from a separa- 
tion of routes granted to the holder of a 
common carrier certificate upon the repre- 
sentation that he intended to operate and did 
operate over said routes a single common 
carrier service, would be to defeat the pur- 
pose of the general court in enacting the 
motor carrier law. We are of opinion that 
the authority vested in this department by 
§11, to approve and consent to a partial 
transfer of such facilities, should be exer- 
cised with caution and only in cases where a 


e 


portion of a route required to be served 
and not otherwise adequately provided with 
common carrier facilities, is assigned or 
transferred by the holder of a certificate. 


The department said that in any event, 
before deciding to approve such an ap- 
plication as the one before it, they 
ought to be satisfied, from the evidence 
presented, that public convenience and 
necessity require the services of another 
common carrier, before passing upon 
fitness, willingness, and ability of the 
transferee to perform. The evidence 
presented did not authorize such a find- 
ing. Re Lennerton (Common Carrier 
Certificate No. 527-A). 


Grade Separation Order Cannot Award 
Damages to Utilities 


HE Pennsylvania commission dis- 

missed petitions of public service 
companies demanding modification and 
clarification of an order providing for 
elimination of a grade crossing. This 
order had provided that any relocation of 
adjacent structures or other facilities of 
any public service company which might 
be required as incidental to the elimina- 
tion must be made by such a company at 
its own expense. 

The protestants felt that the order 
should provide for compensation to the 
utility companies where they were com- 
pelled to remove or relocate facilities lo- 
cated on private rights of way. The com- 
mission said : 

Under both the former Public Service 
Company Law and the present Public Util- 
ity Law, the commission is vested with 
power not only to order grade-crossing elim- 
inations and appropriate property therefor, 
but also to award damages for property 
taken in the proceeding. These functions are 


separate and distinct, however, . . . Both the 
law and the present act require a separate 
proceeding to determine damages. 


Where an application for such dam- 
ages has been transferred to a state court, 
said the commission, that court must de- 
termine whether the public utility is en- 
titled to damages within the purview of 
the statutes governing this matter. The 
commission disclaimed any intention by 
its original order appropriating property 
for the crossing to bar any recovery by 
the present petitioners for damages 
caused by necessary relocation of facili- 
ties from private properties. Nothing 
more was intended by the order than a 
reference to the then existing statute and 
compliance therewith. The aggrieved 
parties might appeal from a determina- 
tion of the court denying them any re- 
covery. Re Butler Water Co. (Applica- 
tion Docket No. 49870, Complaint 
Docket No. 11216). 


e 


Choice between Applicants for Operating Authority 


f Ba supreme court of Ohio affirmed 
an order of the commission denying 
an application of the Lorain Motor 
Coach Company for rehearing of an 
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order of the commission denying that 
company’s application for a certificate 
of convenience and necessity. 

Two transportation companies had ap- 
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plied for a certificate of convenience and 
necessity, one application being granted. 
The appellant contended that the com- 
mission erred in granting the certificate 
without proof that existing transporta- 
tion service is inadequate and without 
giving to an existing operator an op- 
portunity to provide adequate service. 
The court said that this is still the law 
which may be invoked by a common car- 
rier operating over a route but that it 
does not apply in a proceeding in which 


HE supreme court of Indiana held 

that the operator of a motor vehicle 
used in hauling commercial fertilizer and 
ground and crushed limestone used as 
fertilizer from fertilizer plants or quar- 
ries to farmers was not exempt from ob- 
taining a carrier’s permit or certificate 
from the public service commission. The 
court refused to sustain a contention that 
agricultural commodities exempt from 
such regulation included fertilizer. Stiver 
et al. v. Holley, 17 N. E. (2d) 831. 


The Pennsylvania commission, in an 
investigation of a taxicab company, ex- 
pressed the opinion that in the case of 
fixed capital having relatively short life, 
such as taxicabs, the original cost basis 
less accrued depreciation should be used 
as the rate base, allowance being made 
for the working capital requirement of 
the corporation. Public Utility Commis- 
sion v. Lackawanna Taxicab Co., Inc. 
(Complaint Docket Nos. 11473, 11474). 


The Federal Communications Com- 
mission, in denying authority to the city 
of Seattle for the construction of a 
coastal harbor radio-telephone station, 
where existing radio-telephone facilities 
had not been shown to be inadequate and 
a substantial public need for the pro- 
posed service had not been shown, said 
that the commission’s duty is to deter- 
mine the public interest, convenience, or 


both applicant and protestant are not 
operating over the route sought but are 
original applicants for a certificate of 
convenience. 

The court declared that it had con- 
sistently affirmed orders of the com- 
mission, selecting between applicants for 
a certificate, when it did not affirmatively 
appear from the record that the orders 
were unlawful and unreasonable. Lorain 
Motor Coach Co. v. Public Utilities Com- 
mission. 


& 


Other Important Rulings 


necessity from a viewpoint of the country 
as a whole. Therefore, service to the 
public in general and not the incidental 
advantages or disadvantages to a par- 
ticular applicant must be the controlling 
factor in the determination of the merits 
of an application. Re City of Seattle 
(Docket No. 4832). 


The Federal Communications Com- 
mission declared that the granting of ap- 
plications so as to provide a fair, efficient, 
and equitable distribution of radio serv- 
ice to each of the communities in the 
United States is to be governed by the 
sound discretion of the commission and 
cannot be limited by private contracts or 
agreements between licensees of radio 
broadcast stations or applicants therefor. 
Re Agricultural and Mechanical College 
of Texas et al. (Docket Nos. 4928, 
5011). 


The Federal Communications Com- 
mission held that a construction permit 
for a radio broadcast station should be 
denied where there was satisfactory pri- 
mary radio-broadcast service from an 
existing station, no satisfactory showing 
was made to substantiate the alleged need 
for additional service, and there was 
nothing in the record substantially chal- 
lenging the adequacy of the existing 
service. Re Andersen (Docket No. 
5028). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 


will be published in full or abstracted in 
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ublic Utilities Reports. 
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KOVARSKY v. BROOKLYN UNION GAS CO. 


NEW YORK COURT OF APPEALS 


Marcel Kovarsky 


v. 


Brooklyn Union Gas Company 


(279 N. Y. 304, 18 N. E. (2d) 287.) 


Courts, § 19 — Representative form of action — Complaint against charge. 


1. Courts may entertain jurisdiction of a suit brought by a customer in a 
representative capacity asking that a public utility be restrained from 
charging for restoration of service temporarily discontinued and asking for 
a declaratory judgment and an accounting, since the remedy provided by 
Public Service Law, § 71, is not exclusive, p. 356. 


Appeal and review, § 68 — Remand — Statutory interpretation. 


2. Courts need not send one seeking to enjoin a gas utility from collecting 
a charge for restoration of service temporarily discontinued back to the 
Commission to get its interpretation of the term “service charge” as used 
in Public Service Law, § 65 (6), since that is a question of law and the 
Commission has only such judicial power as is incidental to the exercise 
of its other powers, p. 356. 


Parties, § 3 — Representative form of action — Complaint against charge. 


3. A representative form of action is proper when a customer sues in his 
own behalf and in behalf of all other consumers similarly situated asking 
that a gas utility be enjoined from charging for restoration of service 
temporarily discontinued and for a declaratory judgment for the benefit 
of those who may be subject to the charge in the future, p. 357. 


Parties, § 3 — Representative form of action — Complaint against charge. 


4. A representative form of action is improper when a customer who has 
not paid but who is threatened with a charge for restoration of service 
temporarily discontinued by a gas utility, sues in his own behalf and in 
behalf of others similarly situated asking for an accounting to those who 
have paid such charges, since to maintain a representative action the plain- 
tiff must show that he has a cause of action and that he is representative 
of a common or general interest, p. 357. 


Rates, § 312 — Service charge — Restoration charge — Legality under statute. 


5. A charge made by a gas utility for restoration of service temporarily 
discontinued is a “service charge” within the prohibition of Public Service 
Law, § 65 (6), which prohibits a charge or fee for service or for the 
installation of apparatus or the use of apparatus installed, p. 357. 


[December 9, 1938.] 
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— from decision of Appellate Division reversing on the 
law a decision of the Special Term which dismissed com- 
plaint and denied the motion in suit to enjoin gas utility from 
making a charge which plaintiff calls a service charge and claims 
is illegal; affirmed. For decision by Appellate Division revers- 
ing the judgment of the Special Term, see (1938) 253 App. 
Div. 635, 23 P.U.R.(N.S.) 393, 3 N. Y. Supp. (2d) 581. 


APPEARANCES: Jackson A. Dyk- 
man, of Brooklyn, for appellant; 
Israel Beckhardt, of New York city, 
for respondent. 


Husss, J.: This is a representa- 
tive action brought by the plaintiff in 
behalf of himself and all others simi- 
larly situated to restrain the defend- 
ant from making a charge which the 
plaintiff calls a service charge and 
claims is illegal. 

On June 5, 1936, the plaintiff re- 
quested the defendant to discontinue 
the gas service at his home, and the 
defendant sent a man who shut off 
the gas by locking the meter. At 
plaintiff’s request, the defendant on 
September 9, 1936, turned on the gas 
and charged him $1 for the reconnec- 
tion. 

Section 65 of the Public Service 
Law (Consol. Laws, Chap. 48), sub- 
division 6, provides: 

“6. Service charges prohibited. 
Every gas corporation shall charge 
for gas supplied a fair and reasonable 
price. No such corporation shall make 
or impose an additional charge or fee 
for service or for the installation of 
apparatus or the use of apparatus in- 
stalled.” 


In his complaint herein plaintiff 
asks for an injunction restraining the 
defendant from collecting the charge 
made as above stated ; that the defend- 


26 P.U.R.(N.S.) 


ant be required to account to all those 
from whom it has collected a like 
charge; for a declaration of the rights 
of the parties; and for such other and 
further relief as may be just and prop- 
er. Plaintiff has not paid the charge 
but the defendant continues to bill him 
for it and threatens to turn off the 
gas unless it is paid. 

The special term dismissed the com- 
plaint on the ground that the plaintiff 
should have proceeded under § 71 of 
the Public Service Law. The appel- 
late division reversed on the law, hold- 
ing that a representative action is prop- 
er and that the charge comes within 
the prohibition of the statute, being a 
service charge. The appellate division 
certified to this court the question: 
“Does the complaint state facts suffi- 
cient to constitute a cause of action?” 

We are required to determine 
whether the plaintiff has sought the 
proper remedy, whether in any case he 
can bring a representative action and 
whether the charge is a “service 
charge” within the prohibition of the 
statute. 

There is no doubt that the usual 
practice, and the one to be encouraged, 
is to file a complaint with the Public 
Service Commission and, if its order 
be deemed improper, to cause the or- 
der to be reviewed by certiorari. In 
the instant case the plaintiff with oth- 
ers similarly situated to the total num- 
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ber of twenty-five might have institut- 
ed a proceeding before the Commis- 
sion for investigation of the charge 
made by the defendant, which would 
have required action by the Commis- 
sion. Public Service Law, § 71. 
Plaintiff states in the complaint that 
he has requested the Commission to 
make an investigation but that the re- 
quest has been refused. We are re- 
quired to decide whether the proceed- 
ing before the Commission, provided 
for by § 71, is exclusive, or whether 
it is permissible to seek relief in other 
ways and for other remedies. 

In a number of similar cases the 
courts reviewed by certiorari the ques- 
tions of law involved. None of them, 
however, is authority for holding cer- 
tiorari to be the exclusive remedy. 

In Leitner v. New York Teleph. 
Co. (1938) 277 N. Y. 180, 189, 24 
P.U.R.(N.S.) 289, 294, 13 N. E. 
(2d) 763, 767, it was claimed that 
the defendant, acting on a rule which 
it had adopted, unreasonably refused 
to install a public telephone. It was 
decided that in order to determine the 
reasonableness of the rule resort must 
frst be had to the Commission. Plain- 
tiff contended that the rule adopted 
had been unreasonably applied. The 
court stated: “As to whether rules 
of a public utility duly promulgated 
were by it so [unreasonably] applied 
is open for decision in the courts, but 
the question of the reasonableness of 
the rule can be attacked only before 
the Public Service Commission.” 
See, also, People ex rel. Linton v. 
Brooklyn Heights R. Co. (1902) 172 
N. Y. 90, 64 N. E. 788. Those cases, 
which involved an application for an 
order of mandamus, do not hold that 
certiorari is the exclusive remedy. 
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They go no farther than to hold that 
where the reasonableness of a rule is 
questioned, or where there is claimed 
to exist an abuse of discretion by rail- 
road directors, or where other reme- 
dies are adequate, mandamus will be 
denied. In the Leitner Case, however, 
the court intimated that where the 
only question is whether a rule admit- 
tedly reasonable was applied in a dis- 
criminatory manner equity will take 
jurisdiction. This is another way of 
saying that where only questions of 
law are involved direct application for 
relief may be made to the court. 

In Murray v. New York Teleph. 
Co. (1915) 170 App. Div. 17, 156 
N. Y. Supp. 151, affirmed (1919) 
226 N. Y. 590, 123 N. E. 879, the 
plaintiff sought an injunction which 
was denied. The court in its opinion 
placed its decision on the ground that 
where the there was no strictly con- 
tractual right to be enforced resort 
should be had to the Commission. It 
stated: “The trend of the decisions 
is well evidenced in the case of Penn- 
sylvania R. Co. v. Puritan Coal Min- 
ing Co. (1915) 237 U. S. 121, 131, 
59 L. ed. 867, 35 S. Ct. 484. There 
the court pointed out that where at- 
tack was made upon the tariff filed, 
the Commission had the exclusive ju- 
risdiction; while, when the attack 
is made upon the manner of the ap- 
plication of the tariff, as where it is 
charged that it is applied in a discrim- 
inatory manner, then the matter is for 
the courts to adjudicate, rather than 
the Commission.” (170 App. Div. at 
p. 25.) 

An injunction was denied in New 
York State Electric & Gas Corp. v. 
Maltbie (1935) 266 N. Y. 521, 195 
N. E. 182, where the company sought 
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to prevent the enforcement of an 
order of the Public Service Commis- 
sion on the ground that the plaintiff 
should have applied for a review by 
certiorari of the order of the Public 
Service Commission. That case is 
distinguishable from the present case, 
as in that case there was an order in 
a proceeding before the Commission 
to which the company was a party, and 
it could have reviewed the order by 
certiorari, the usual practice instead 
of instituting a new action. In the 
present action the plaintiff was not a 
party to the order fixing the rate, and 
thus he has not abandoned one method 
of review by seeking another. 

Where the only question involved 
is the power of the Public Service 
Commission to fix rates relief will be 
granted in the form of a writ of pro- 
hibition. Niagara Falls v. Public 


Service Commission (1920) 229 N. 
Y. 333, P.U.R.1921A, 39, 128 N..-E. 


247. Various other remedies have 
been granted. In Pennsylvania R. Co. 
v. Puritan Coal Mining Co. supra, the 
action was for damages for failure to 
furnish cars to plaintiff during a 
strike. The company had adopted a 
rule providing that it would furnish 
cars on the basis of mine capacity. 
The court held that the plaintiff had 
properly brought an action at law 
without resort to the Interstate Com- 
merce Commission because it was not 
attacking the rule. It admitted the rea- 
sonableness of the rule but attacked 
the discriminatory manner in which 
defendant had applied it to the plain- 
tiff. That was a question of law and 
it was not necessary to have the Com- 
mission pass upon it first. The court 
said (237 U.S. at p. 131): “Ina suit 
where the rule of practice itself is at- 


tacked as unfair or discriminatory, 
question is raised which calls for the 
exercise of the judgment and discre. 
tion of the administrative power which 
has been vested by Congress in the 
Commission.” See, also, Great North- 
ern R. Co. v. Merchants Elevator Co, 
(1922) 259 U. S. 285, 66 L. ed. 943, 
42 S. Ct. 477; Hollis v. Kutz, 255 U. 
S. 452, 65 L. ed. 727, P.U.R.1921C, 
637, 41 S. Ct. 371. 

In New York v. Maltbie (1936) 248 
App. Div. 39, 17 P.U.R.(N.S.) 201, 
289 N. Y. Supp. 562, affirmed (1937) 
274. N. Y. 90, 21 P.U.R.(N.S.) 446, 
8 N. E. (2d) 289, this court held that 
the Public Service Commission had 
jurisdiction to fix rates. 

[1,2] In the present case the plain- 
tiff seeks an injunction, a declaratory 
judgment, and an accounting. The 
above cases indicate that the court 
may entertain jurisdiction. Although 
it may not be clear whether the term 
“service charge” as used in the statute 
covers a charge for turning on gas 
after it has been turned off for the 
summer, that being a question of law 
there is no necessity of sending the 
plaintiff back to the Commission to 
get its interpretation of the term as 
used in the statute, as the Commission 
has only such judicial power as in in- 
cidental to the exercise of its other 
powers. Plaintiff’s legal remedy is in- 
adequate. He cannot sue for the re- 
turn of the charge as he has not paid. 
His legal remedy is to unite with twen- 
ty-four others similarly situated and 
ask the Commission to consider the 
question. That would seem a useless 
procedure, such as was condemned by 
Justice Holmes in Hollis v. Kutz, 
supra, in view of the fact that the 
Commission, by its practice over 2 
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{5-year period of approving rate 
schedules including the charge in ques- 
tion, has clearly indicated the inter- 
pretation it places upon the statute. 

(3, 4] We next consider whether 
a representative action is proper. 
Plaintiff sues for the benefit of himself 
and all other consumers of gas who 
may be similarly situated, asking for 
an accounting to those who have paid 
the charge, for an injunction against 
charging those the company threatens 
to charge, and for a declaratory judg- 
ment for the benefit of those who may 
be subject to the charge in the future. 
Itis proper here to allow the represent- 
ative action for the injunction and the 
declaratory judgment, but not for the 
accounting. To maintain a represent- 
ative action the plaintiff must show 
that he has a cause of action and that 
he is representative of a common or 
general interest. Bouton v. Van 
Buren (1920) 229 N. Y. 17, 127 N. E. 
477, This plaintiff has no cause of 
action for an accounting. He has not 
paid the charge. Even if he did have a 
cause of action for an accounting a 
representative action would not be 
proper since it appears that the de- 
fendant is able to respond in damages, 
and there is no allegation that there is 
threatened a multiplicity of suits. To 
allow a representative action to re- 
quire an accounting without the alle- 
gation that a multiplicity of suits is 
threatened, it must appear that there 
isa fund for the benefit of all cred- 
itors. Tyndall v. Pinelawn Cemetery 
(1910) 198 N. Y. 217, 91 N. E. 591; 
Bouton v. Van Buren, supra. Here 
there is no fund. The liability of the 
defendant is general and there is no 
threat of bankruptcy. 


On the other hand, plaintiff not on- 


ly has a cause of action for an injunc- 
tion, since he is threatened with the 
collection of the charge, but in that 
respect he is representative of all those 
similarly situated. That is also true 
as to his application for a declaratory 
judgment. All consumers are inter- 
ested in a declaration of the law. All 
consumers, as is this plaintiff, are lia- 
ble in the future to be subjected to the 
charge in question. 


[5] The important question here 
is the interpretation to be placed on 
the term “service charge” as used in 
the statute in its application to the 
particular charge here in question. In 
spite of the 15-year interpretation 
placed upon the statute with reference 
to the particular charge by the Public 
Service Commission, the wording of 
the statute is so broad that it is diffi- 
cult to see how this charge can be dis- 
tinguished from the service charge un- 
der consideration in Rochester v. 
Rochester Gas & E. Corp. 233 N. Y. 
39, P.U.R.1922C, 793, 134 N. E. 
828, which was a flat charge of 40 
cents per month made to each consum- 
er in addition to the price per thousand 
cubic feet for gas consumed. It is 
urged that the law prohibiting service 
charges was passed after the decision 
in that case in an evident attempt to 
prevent that particular charge. It may 
be that was the intention of the legis- 
lature, but such a presumed intention 
must give way to the plain language 
used. If that was the intention of the 
legislature all that was necessary to 
be said was that “service charges” 
were prohibited; yet it went further 
and said not only that additional 
charges for service were prohibited, 
but also charges “for the installation 
of apparatus or the use of apparatus 
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installed.” The additional prohibition ly turned off the gas, yet if the con. 
seems to indicate that the legislature struction contended for by the appel- 
intended a broad use of the term “serv- fant were to be placed upon the statute 
ice charge,” the other two designations jt would follow that whether . 
being merely indicative of its breadth. 
If, in the instant case, the defendant 
had discovered, when it attempted to 
turn off the gas at the request of the hj 
plaintiff, that locking of the meter ssc 

would not prevent use of gas and that The order should be affirmed, with 
removal of the meter was necessary, ©°StS, and the question certified an- 
clearly a charge for reinstalling the swered in the affirmative. 


meter when turning on the gas would Crane, C. J., and Lehman, O’Brien 


fall within the prohibition against a Loughran, Finch, and Rippey, J] 
charge “for the installation of appara- Whe : ; PPEY» JJ 
tus.” The cost to the company would ; 


undoubtedly be greater than if it mere- Order affirmed, etc. 


charge may be made depends upon 
whether the company chooses to turn 
off the meter or to remove it and rein- 





MONTANA PUBLIC SERVICE COMMISSION 


Residents of Miles City 


Montana-Dakota Utilities Company 


[Docket No. 2738, Report and Order No. 1725.] 


Return, § 52 — Right to earn — Fair value basis — Confiscation. 
1. Enforcement of rates which are insufficient to yield a fair and reasonable 
return upon the present value of property used and useful in the public 
service constitutes confiscation and deprives the utility of its property with- 
out due process of law and denies it the equal protection of the laws, p. 359. 
Rates, § 185 — Proof — Filing of complaint. 
2. The mere filing of a complaint, whether it be formal or informal, is not 


in itself sufficient to authorize the Commission to reduce utility rates, p. 
359. 


Evidence, § 28 — Petitions. 


3. Petitions signed by consumers of a utility asking the Commission to 
reduce rates are not in themselves evidence and should not be considered, 
since so to consider them is to deprive the utility of its right of cross-exam- 
ination, p. 359. 

[November 16, 1938.] 


PPLICATION by residents and customers to reduce gas rates; 
dismissed. 
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RESIDENTS OF MILES CITY v. MONTANA-DAKOTA UTILITIES CO. 


APPEARANCES: Raymond Hilde- 
brand, Attorney at Law, Glendive, for 
the Montana-Dakota Utilities Com- 
pany; P. F. Leonard, Attorney at 
Law, Miles City, for the Holy Rosary 
Hospital; John W. Bonner, Counsel, 
Helena, for the Commission. 

Before: Chairman Thomas E. 


Carey and Commissioners Horace F. 
Casey and E. E. Krebsbach at Miles 
City, Montana, April 19, 1938. 


By the Commission: Informal 
complaints were made to the Commis- 
sion that the rates charged by the 
Montana-Dakota Utilities Company, a 
corporation, for gas service rendered 
to residents of Miles City, Montana, 
were unreasonable. This Commission 
thereafter set the matter for public 
hearing upon proper notice and pub- 
lic hearing was had at Miles City, 
Montana, on April 19, 1938. The 
utility presented evidence to show that 
the present rates charged by it to its 
consumers in Miles City, Montana, 
were reasonable. No evidence was 
submitted by the consumers and the 
Commission closed the case and took 
the matter under advisement. 

[1] All of the evidence submitted 
by the utility in our opinion went to 
show that the present rates charged by 
the utility in Miles City are reason- 
able. We have heretofore held that 
a public utility is entitled to earn a fair 
and reasonable return upon the pres- 
ent value of its property used and use- 
ful in the public service. Re Thomp- 
son Falls (1938) 31 M. U. R. —, 22 
P.U.R.(N.S.) 337; Re Horning 
(1938) 31 M. U. R. —, 24 P.ULR. 


(N.S.) 462, and to enforce rates 
which are insufficient to yield to a 
public utility a reasonable return up- 
on the fair value of its property used 
and useful in the public service con- 
stitutes confiscation and deprives the 
utility of its property without due 
process of law as well as denies it 
the equal protection of the laws. The 
foregoing principle is so elementary 
that we do not deem it necessary to cite 
the numerous cases which support it. 

[2, 3] The mere filing of a com- 
plaint whether it be formal or infor- 
mal is not in itself sufficient to author- 
ize the Commission to reduce the rates 
charged by a utility. While good and 
sufficient notice was given of the hear- 
ing to the public not one consumer or 
anyone else appeared before the Com- 
mission to show that the rates charged 
by the utility were unreasonable. It 
is true that the Commission was pre- 
sented with petitions signed by con- 
sumers of the utility asking the Com- 
mission to reduce the rates but as we 
have held such petitions are not in 
themselves evidence and should not be 
considered since to so consider them 
is to deprive the opposing party of its 
right of cross-examination. Re North- 
ern Pacific Transport Co. (1938) 31 
M. U. R. —, 26 P.U.R.(N.S.) 268, 
ante. 

There is nothing in the evidence 
which was introduced before the Com- 
mission to uphold the complaints filed 
with us asking that the rates of the 
utility be reduced and we, therefore, 
must dismiss the complaints for the 
reasons herein stated. 
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ARIZONA CORPORATION COMMISSION 


Re Tarbell Transfer Company 


[Docket No. 1743-S-700, Decision No. 9998.] 


Certificates of convenience and necessity, § 23 — Transfer — Severance — Dis. 


cretionary powers. 


1. The Commission is vested with discretionary power to approve or dis- 
approve the transfer of a certificate of convenience and necessity, and while 
it has a legal right to sever a certificate authorizing transportation of several 
commodities, it deems it inadvisable to do so, p. 362. 


Certificates of convenience and necessity, § 138 — Transfer — Absence of physical 


property. 


2. The Commission has looked with disfavor upon the transfer of a cer- 
tificate of convenience and necessity where no physical property is involved, 
and unless there be great justification therefor, such transfer should not be 


approved, p. 362. 


Certificates of convenience and necessity, § 1 — Investment — Reliance — Com- 


pensation. 


3. The holder of a certificate of convenience and necessity, having in good J 


faith made investments in reliance upon the authority contained in the cer- 
tificate, does acquire a right for which he might be entitled to receive com- 


pensation, p. 362. 


Commissions, § 11 — Duty — Public interest — Certificates of convenience and 


necessity. 


4. The Commission’s first obligation and duty, in the disposition of all cases 
affecting the public interest, is to the general public, and that fact cannot 
be ignored in consideration of the secondary rights of those operating under 
certificates of convenience and necessity, p. 364. 


[October 4, 1938.] 


ee for permission to transfer and assign rights 
possessed under a certificate of convenience and necessity; 
dismissed. 


APPEARANCES: Virgil T. Bledsoe, 
Attorney, of the law firm of Fenne- 
more, Craig, Allen & Bledsoe, Phoenix, 
in behalf of the Tarbell Transfer 
Company, and Frank Beer, Attorney, 
Phoenix, in behalf of Cantlay and 
Tanzola, Inc., for the applicants; 
George R. Darnell, Judge, of Darnell, 
Pattee & Robinson, Tucson, in behalf 


of the Tucson Warehouse & Transfer 
Company, also George R. Darnell, 
Judge, entered an appearance for 
Riney B. Salmon, Attorney, on behalf 
of the Southern Arizona Freight 
Lines, Ltd.; T. G. McKesson, Attor- 
ney, Phoenix, in behalf of the Arrow 
Van & Storage Co., Glenn Waldeman, 
Globe, and Virgil Burke, Globe; J. 
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RE TARBELL TRANSFER CO. 


W. Cherry, Jr., Attorney, representing 
Henderson Stockton, Attorney, Phee- 
nix, in behalf of Muldner and Sons, in 
opposition. 


Betts, Commissioner: By a joint 
application filed with the Commission 
on September 15, 1938, Tarbell Trans- 
fer Company, a copartnership, sought 
authority to sell to Cantlay and Tanzo- 
la, Inc., a California Corporation, and 
the latter sought authority to purchase 
the right possessed by the Tarbell 
Company, by virtue of a certificate of 
convenience and necessity from this 
Commission, to haul cattle by motor 
vehicle over and along the public high- 
ways of the state. 

Following due notice the application 
came on for hearing at the office of 
the Commission in Phcenix at 10 a. 
M., September 28, 1938. 

The Tarbell Transfer Company, a 
copartnership consisting of O. H. and 
Emma V. Tarbell, is one of the oldest 
companies of its kind operating in the 
Pheenix district. It was functioning 
in the “horse and buggy days,” long 
before the motor vehicle became a fac- 
tor in the transportation field. It was 
one of the first operators to qualify 
under the original motor vehicle law, 
Chap. 130, Session Laws of 1919, 
bringing such activity under regula- 
tion. By an application filed on Au- 
gust 30, 1919, the then partnership 
applied for a permit to qualify under 
said law. Its first certificate, No. 161, 
was issued by the Commission on No- 
vember 1, 1919, 

Cantlay and Tanzola, Inc., was in- 
corporated under the laws of Califor- 
nia on June 9, 1931. It qualified as 
a foreign corporation under the laws 


of Arizona on April 6, 1935. This 
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corporation is reputed to be one of the 
largest haulers of live stock in the 
southern California-Arizona territory, 
measured by volume of business. It 
first engaged in this transportation 
in interstate commerce between Ari- 
zona and California in 1932, previous 
to the enactment of the Federal Motor 
Carrier Law. At that time this Com- 
mission did not require interstate op- 
erators to formally register with the 
Commission. Such operators were, 
however, required to comply with our 
laws and the rules and regulations of 
this Commission relating to insurance, 
and safety of operations, and were, 
of course, required to comply with the 
laws, rules, and regulations of the 
Arizona Highway Commission gov- 
ering the licensing of vehicles. 

Following the passage of the Fed- 
eral Motor Carrier Law, this Com- 
mission adopted the practice of re- 
quiring all interstate operators to for- 
mally register with the Commission 
and certificates of registration were 
issued after compliance with this re- 
quirement. Cantlay and Tanzola ap- 
plied for registration as a carrier of 
live stock in interstate traffic on Sep- 
tember 27, 1937. Certificate of Regis- 
tration No. 4272, Docket No. 7201— 
A-4892, was issued on said applica- 
tion on October 20, 1937. 

Live stock, as an agricultural prod- 
uct, is exempt from the provisions 
of the Federal Motor Carrier Law. 

The hearing in this case was held in 
conformity with the provisions in our 
General Order No. 1490A, issued on 
November 15, 1937. There is no 
statutory law making such procedure 
necessary. Section 1682-h of the 
1936 Supplement to the 1928 Code 
reads as follows: “Assignment and 
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revocation of certificates; permits. 
No certificate or permit issued in ac- 
cordance with the provisions of this 
act shall be construed to be either a 
franchise or irrevocable, or to confer 
any property right upon the holder 
thereof, nor shall any such certificate 
or permit be assigned or otherwise 
transferred, without the consent and 
approval of the Commission. Upon 
the assignment or transfer of any cer- 
tificate or permit, the Commission 
shall issue a new certificate or permit 
to the assignee or transferee only for 
the unexpired period of the trans- 
ferred certificate or permit. The 


Commission may, at any time, for 
good cause, suspend and, upon not less 
than five days’ notice to the grantee 
of any certificate or permit, after an 
opportunity to be heard, revoke or 
amend any certificate or permit.” 


As has heretofore been stated, the 
application covers only the transfer of 
the rights of the Tarbell Company to 
transport cattle in intrastate traffic. 
The evidence in the hearing disclosed 
the fact that there was no physical 
property involved. 

[1-3] The principal issues arising 
under the application may be stated as 
follows: 

(1) The power of the Commission 
to divide or sever a certificate covering 
the transportation of more than one 
commodity. 

(2) The power of the Commission 
to transfer only a certificate where no 
physical property is involved. 

(3) The right of a foreign corpo- 
ration to engage in the public service 
business within the state unless said 
corporation was actually so engaged 
at the time of the passage of what is 
now § 733 of the 1928 Code. 
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(4) Whether or not it is necessary 
for an applicant, under the provisions 
of General Order No. 149—A, to make 
the same character of showing as to 
convenience and necessity as is re. 
quired of an original applicant for a 
new certificate under the provisions of 
Chap. 100 of the Session Laws of 
1933. 

(5) Whether or not the Tarbell 
Company has actually been engaged 
in the transportation of live stock that 
would entitle it to claim the rights 
held under its certificate. 

With reference to these issues we 
are of the opinion that: 

(1) We have heretofore quoted the 
provisions of § 1682-h of the 1936 
Supplement to the Code. It will be ob- 
served that the legislature has not at- 
tempted to determine what shall gov- 
ern transfers of certificates or permits. 
It is obvious that it was realized that 
there would be varying circumstances 
surrounding such transfers and that 
approval or disapproval should be left 
to the discretionary power of the Com- 
mission. Manifestly it was for this 
reason that no hard and fast statutory 
rules were laid down. We will here- 
inafter discuss this issue at length. 

(2) There has been no legal deter- 
mination of the point raised in the sec- 
ond of these issues and in view of the 
disposition which we are making of 
the case, it is unnecessary to consider 
it further than to say that as a gen- 
eral proposition the Commission has 
looked with disfavor upon such trans- 
fers and it is of the opinion that un- 
less there be great justification there- 
for, such transfer should not be ap- 
proved. It is of the further opinion, 
however, that a certificate holder, hav- 
ing in good faith made investments 
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upon the strength of the authority 
contained in the certificate, does ac- 
quire a right, perhaps intangible, for 
which he might be entitled to receive 
compensation. 

(3) This point rests upon the pro- 
visions of § 733 of the 1928 Rev. Code 
which reads as follows: 

“Foreign public service corpora- 
tions; restrictions on. No foreign cor- 
poration, unless authorized to transact 
a public service business within this 
state, shall transact within this state 
any public service business, nor trans- 
act within this state any public service 
business of a character different from 
that which it is authorized to transact; 
nor shall any license, permit, or fran- 
chise to own, control, operate, or man- 
age any public service business be 
granted or transferred, directly or in- 
directly, to any foreign corporation 
not lawfully transacting within this 
state a public service business of like 
character ; provided, that foreign cor- 
porations engaging in commerce with 
foreign nations, or commerce among 
the several states of the United States, 
may transact within this state such 
commerce and intrastate commerce of 
a like character.” 

It was urged, with energy and force, 
that the provisions of this section per- 
mitting the operation of a foreign cor- 
poration were and are applicable only 
to such corporations as were actually 
engaged in the public service business 
at the time of the enactment of the 
law, and that it constitutes a bar to 
the admission of any corporation not 
so engaged at that time. 

This is another point upon which 
the courts have not passed, and in 
view of our disposition of this case, 
it is unnecessary for us to attempt to 
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interpret it. We may add, however, 
that we would be very reluctant to 
place an absolutely restrictive inter- 
pretation thereon. 

(4) Since our decision in this case 
does not rest on this point, and inas- 
much as there is a division of opinion 
between the Commissioners them- 
selves with reference thereto, we shall 
refrain from discussion thereof. 

(5) In its General Order 133-A, 
issued August 17, 1937, the Commis- 
sion sought to more clearly define the 
rights of live-stock carriers and to pro- 
vide for a statewide service which 
would meet the needs of the live-stock 
growers in particular, and the public 
generally using this character of serv- 
ice. 

Experience has shown that it is to 
the best interests of the live-stock 
shipper to have his shipments trans- 
ported from the point of origin to 
destination without transfer. This 
would give an expedited service and 
avoid transfers which would be neces- 
sary if two or more lines participated 
in the haul. It is a well-known fact 
that transfers not only result in de- 
lays, but, at times, serious injury to 
stock. 

The provisions of this general order 
required all operators to make a show- 
ing of their existing rights within a 
stated period, and where the circum- 
stances justified it, new certificates 
were issued, giving statewide author- 
ity. 

Conforming to these requirements 
the Tarbell Transfer Company, on 
September 28, 1937, applied for a new 
certificate. There. was evidence sup- 
porting the claim of the applicant that 
it was currently engaged in the han- 
dling of live stock and that numerous 
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shippers desired the applicant to con- 
tinue to serve them. 

On November 2, 1937, in Decision 
No. 9329, Docket No. 1743—S-—700, 
the Commission issued its opinion 
and order ratifying the rights shown 
to exist, and authorized the continua- 
tion of the service as follows: 

(1) Freight, baggage, sand, rock, 
and gravel; 

(2) Live stock within the state of 
Arizona. 

From the foregoing it is obvious 
and the Commission finds that the 
Tarbell Company is possessed of the 
rights to haul live stock. 

It was urged that Cantlay and Tan- 
zola have a class of equipment which is 
superior to that possessed by any other 
live-stock haulers within the state, and 
that there is a real necessity, from the 
standpoint of the grower and shipper, 
for the use of such equipment. The 
records of the Commission, of which 
we will take judicial knowledge, dis- 
close the accuracy of this assertion 
to the extent that their large Diesel 
trucks operated in connection with 
trailers, are capable of handling a car- 
load of live stock at one time. It has 
been stated, and we doubt not that it 
is true, that these large units negotiate 
the highways more smoothly than the 
smaller equipment, and that the live 
stock is not subjected to as rough 
handling as is the case with the smaller 
units. The Commission has knowl- 
edge of considerable injury to live 
stock handled by the smaller equip- 
ment heretofore. 

[4] In the disposition of all cases 
affecting the public interest, the Com- 
mission’s first obligation and duty is 
to the general public and we cannot 
lose sight of that fact in consideration 
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of the secondary rights of the oper- 
ators. 

In the fall of the year there is q 
heavy seasonal movement of live stock 
from certain districts in the state, par- 
ticularly that territory in and around 
Springerville. It is a matter of record 
that heretofore the service during this 
seasonal period has been both insuff- 
cient and unsatisfactory. We have 
found it necessary on several occasions 
to issue emergency orders in endeavors 
to relieve this situation. The results 
still were not what we should like to 
see. 

We shall expect the existing oper- 
ators to meet this condition for the 
season which is now opening, and give 
sufficient and adequate service to the 
shippers. If they fail or refuse to do 
so, on or before the 20th day of Oc- 
tober, 1938, we shall authorize addi- 
tional service such as the records show 
can be given by Cantlay and Tanzola, 
either through that company or 
through some other source. 

We now revert to issue No. 1, raised 
herein: 

While we are of the opinion that 
under the discretionary power vested 
in us we would have the legal right 
to make the severance herein sought, 
we are of the opinion that it is inadvis- 
able to establish that precedent. If 
it could be done with reference to cat- 
tle, it might also be done with reference 
to any single commodity, and followed 
to its ultimate conclusion, an existing 
permit might be divided into fifty or 
more permits. Such an eventuality 
would lead to confusion and in fact 
would demoralize our attempts to ad- 
minister effective regulation. 

For the reasons herein stated, we 
are of the opinion and find that the 
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application of the applicants herein 
should be dismissed. 


ORDER 


It is hereby ordered: That in con- 
formity with the findings just made, 
the application of the applicants herein 
be and it is hereby dismissed ; provid- 


ing, however, that the record will be 
held open for such time as may be 
necessary to the end that the Commis- 
sion may take appropriate action in 
the event of the failure of the existing 
operators to care for the movement of 
live stock during the peak movement 
which is now about to begin. 
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Public Utility Commission (J. B. Stewart 
et al.) 


Solar Bileatsis Company 


[Complaint Docket No. 11404 (8126).] 


Valuation, § 30 — Rate base determination — Original cost — Reproduction cost. 
1. The rate base is properly measured by original cost of property when 
there is sufficient evidence to establish historic or original cost while there 
is a wide divergence in testimony relating to reproduction cost less de- 


preciation, p. 367. 


Valuation, § 86 — Accrued depreciation — Deduction — Original cost basis. 


2. No deduction should be made for accrued depreciation when the un- 
depreciated original cost method of rate making is used, p. 367. 


Depreciation, § 32 — Annual allowance — Sinking-fund method. 
3. The 4 per cent sinking-fund method of annual depreciation was adopted 


in fixing electric rates, p. 367. 


Valuation, § 331 — Going concern value — Necessity of evidence to support. 
4. No specific sum should be allowed for going concern value when no 
evidence is produced to show any lag in earnings during the early stages 
of operation and no specific amount is shown for going concern value, p. 


368. 


Valuation, § 193 — Unused property — Generating plant. 


5. The value of a generating plant which is not used and useful in public 
utility business should be excluded from the rate base of an electric utility, 


p. 369 


Valuation, § 114 — Cost of financing — Absence of evidence — Brokerage cost. 
6. No specific amount should be allowed as cost of financing when there 
is no evidence regarding brokerage cost, which is the only item that can 
be legitimately considered as a cost of financing, p. 369. 
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Evidence, § 22 — Printed report — Facts and conclusions. 
7. Admission in evidence, in a rate case, of a printed report prepared by 
employees of the Federal Power Commission, who are witnesses in the 
proceeding and available for cross-examination, is proper when the report 
is merely a repetition of facts as found by the witnesses and when the 
Commission relies only upon the facts and not upon the witnesses’ con- 
clusions, p. 369. 


Expenses, § 83 — Payments to affiliated companies — Burden of proof. 
8. Payments made by a public utility company to affiliated interests should 
be disallowed when the utility company fails to meet the burden of proof 
as to the value, necessity, or benefit of the services rendered, p. 369. 


Expenses, § 91 — Rate case expense — Excessive rates. 
9. Amounts paid by a public utility company for rate case investigation 
should be disallowed as operating expenses when the company’s action in 
the case has been arbitrary and unwarranted and it is found that the rates 
have been excessive, p. 370. 


Return, § 87 — Electric utility. 
10. Exceptions by an electric utility to an allowance of a rate of return 
of 6 per cent on the rate base were dismissed, p. 371. 

Rates, § 645 — Scope of proceeding — Reparation claims. 


11. Orderly procedure requires that the matter of refund because of over- 
charges be determined in a separate proceeding, when much time has elapsed 
in a rate investigation and the record is large and where it is desirable that 
the order become effective immediately with respect to future rates, p. 
372. 


[November 1, 1938.] 


oo on behalf of electric utility company and certain 
private complainants and a. borough to order nisi issued 
by Commission in electric rate investigation; exceptions dis- 
missed, slight adjustments in expense allowances made, and 
order made final. See also 24 P.U.R.(N.S.) 337. 


¥ 


By the Commission: The Com- 
mission, under date of July 5, 1938 


pose of the principal matters contained 
therein. The exceptions of the Solar 


(24 P.U.R.(N.S.) 337) issued its 
order nisi in this proceeding. Excep- 
tions on behalf of respondent, Solar 
Electric Company, were filed to this 
order, some 128 in number, covering 
56 pages. Exceptions also were filed 
on behalf of J. B. Stewart et al., pri- 
vate complainants, and by the borough 
of Brookville. 

A discussion of these questions will 
best indicate their scope and best dis- 
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Electric Company divided themselves 
into the following classification of 
problems: 

1. The order is attacked because it 
established rates on the basis of the 
original cost of the property used and 
useful in public service, rather than 
fixing rates on the basis of the re- 
production cost new less accrued de- 
preciation of the respondent’s proper- 


ty. 


366 





PUBLIC UTILITY COMMISSION v. SOLAR ELECTRIC CO. 


2. The order is attacked because of 
the failure of the Commission to allow 
as a separate item of value, going 
concern value of the plant. 

3. The order is attacked because no 
allowance was made in the rate base 
for the respondent’s generating plant, 
not presently used in rendering service 
but which respondent claims is neces- 
sary as a standby plant. 

4. The order is attacked because no 
specific allowance was made for cost 
of financing. 

5. The order is attacked because 
there was admitted to this record a 
printed report prepared by employees 
of the Federal Power Commission, H. 
L. Osman and Anson Wilhelm, both 
witnesses in this proceeding, which 
same report these witnesses previously 
had identified for the record in a 
proceeding before the Federal Power 
Commission. 

6. The order is attacked because 
the Commission found from the evi- 
dence in the Osman and Wilhelm re- 
port that certain payments were made 
to affiliated companies and that those 
expenses must be disallowed because 
the respondent had not, after full op- 
portunity, presented any evidence in 
justification of said expenses. 

7. The order is attacked because 
there was excluded from the allowance 
for operating expenses the expenses 
of this rate proceeding. 

8. The order is attacked by certain 
other exceptions of a general nature, 
not included in any of the above 
classifications. 

For the purpose of this report, we 
shall attempt to treat each of the 
above-numbered classifications and 
dispose of the exceptions in the report 
and order directed to each. 
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1. The Basis for Establishing Rates 


[1-3] It has been decided by the 
Supreme Court of the United States 
that fair rates may be establishd by a 
Commission on the basis of the orig- 
inal cost of the property of the utility: 
California R. Commission v. Pacific 
Gas & E. Co. (1938) 302 U. S. 388, 
82 L. ed. 319, 21 P.U.R.(N.S.) 480, 
58 S. Ct. 334; Los Angeles Gas & E. 
Corp. v. California R. Commission, 
289 U. S. 287, 77 L. ed. 1180, P.U.R. 
1933C, 229, 53 S. Ct. 637. 

This method has also been adopted 
by a number of states in their rate 
regulation of public utilities: Re 
Pacific Gas & E. Co. (Cal. 1933) 1 
P.U.R.(N.S.) 1; Re Cudahy Bros. 
Co. (1926) 30 Wis. R. C. R. 561; 
Re Jamestown Gas Co. (N. D.) 
P.U.R.1921E, 406; Re Portland Elec- 
tric Power Co. (Or.) P.U.R.1930D, 
357. In our order nisi in this matter, 
we have found as a matter of fact that 
there was sufficient evidence contained 
in respondent’s books and records to 
establish the historic or original cost 
of respondent’s property used and use- 
ful in utility business. 

Due consideration was given to the 
testimony, both of respondent’s en- 
gineers and complainants’ engineers, 
relating to reproduction cost new less 
accrued depreciation. We find a wide 
divergence in this testimony and be- 
cause of this we have come to the 
conclusion in this case that the re- 
production cost new less accrued de- 
preciation theory of rate valuation 
would not give a fair and substantial 
valuation to respondent’s property. In 
consistency with our use of the un- 
depreciated original cost method of 
rate making, we have not subtracted 
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any sum for accrued depreciation. 
We also adopt 4 per cent sinking-fund 
method of annual depreciation which 
was shown to be just, adequate, and in 
keeping with the respondent’s experi- 
ence as reflected in its books. The 
4 per cent sinking-fund method of an- 
nual depreciation has been sustained 
by the Pennsylvania courts. See 
Scranton-Spring Brook Water Service 
Co. v. Public Service Commission 
(1935) 119 Pa. Super. Ct. 117, 14 
P.U.R.(N.S.) 73, 181 Atl. 77. For 
these reasons, in addition to what has 
been set forth in our order nisi, we 
dismiss the following exceptions of 
respondent: Nos. 4, 5, 6, 7, 8, 9, 10, 
11,18, 29, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 33, 34. 


2. Going Concern Value 


[4] In our order nisi we refused to 
allow any specific sum for the going 
concern value of respondent’s plant. 
The law in Pennsylvania regarding 
going concern value is set forth very 
fully in Chambersburg Gas Co. v. Pub- 
lic Service Commission (1935) 116 
Pa. Super. Ct. 196, 214, 7 P.ULR. 
(N.S.) 359, 371, 176 Atl. 794: 


“Going concern value is allowed not 
because it represents a deficit in earn- 
ings, but because it is a part of the 
development cost, and this court has 
committed itself to the proposition that 
it is not allowable unless it has resulted 
inalag. It follows that the burden is 
here on the utility to show that there 
has been a lag and the amount that 
should be allowed for going concern 
value.” 

See also Columbus Gas & Fuel Co. 
v. Ohio Pub. Utilities Commission 
(1934) 292 U. S. 398, 78 L. ed. 1327, 


26 P.U.R.(N.S.) 


4 P.U.R.(N.S.) 152, 54 S. Ct. 763 
91 A.L.R. 1403. 


In the testimony given at the hear. 
ings in this case which consumed a pe. 
riod of some seven years, the respond- 
ent produced no evidence to show any 
lag in earnings during the early stages 
of its operation, nor has it shown any 
specific amount which it claims for 
going concern value. In our order 
nisi we showed quite clearly from re. 
spondent’s own books that there was 
no lag in its earnings during its early 
stages. All of the respondent’s testi- 
mony in this respect was vague and 
argumentative. This same situation 
exists in respondent’s exceptions to 
our order nisi. 

In an opinion handed down by the 
statutory court of the United States 
for the northern district of California 
in Pacific Gas & E. Co. v. California 
R. Commission (1938) — F. Supp. 
—, 26 P.U.R.(N.S.) 1, 12, there is 
contained a very enlightening discus- 
sion of going concern value. We 
quote therefrom: 

“There is, therefore, no doubt that 
the Commission recognized the going 
concern value and also that it de- 
clined to make a specific allowance 
therefor in the rate base on the theory 
that that value was already reflected 
in the historic cost and in the rate base 
deduced therefrom so far as the com- 
pany was entitled to have the value 
considered.” 

See also Denver Union Stock Yard 
Co. v. United States (1938) 304 U. 
S. 470, 82 L. ed. 1469, 24 P.U.R. 
(N.S.) 155, 58 S. Ct. 990. We, 
therefore, refuse to allow any specific 
sum for going concern value and dis- 
miss respondent’s exception No. 31. 
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3. Generating Plant 


[5] In our order nisi we disallowed 
the value of a generating plant of the 
respondent which was not being used 
in respondent’s utility business, but 
which it claimed was necessary as a 
standby plant. We did allow the value 
of the land and buildings upon which 
and in which this generating plant 
stood because there was evidence of 
record to show that this building was 
also used as a storeroom for property 
used and useful in utility business. It 
is unnecessary for us to go further 
into the matter except as we have al- 
ready done in our order nisi. 

Suffice to say, we find as a fact that 
this generating plant was not property 
used and useful in public utility busi- 
ness, and therefore we dismiss the fol- 
lowing exceptions of respondent: 
Nos. 12, 13, 14, 15, 16, 17. 


4. Cost of Financing 


[6] In our order nisi we refused to 
allow any specific amount as a cost 
of financing the respondent’s utility 
business. The only item that can be 
legitimately considered as a cost of 
financing is a brokerage charge. 
There was no evidence introduced by 
respondent, and the record is bare 
regarding brokerage costs of respond- 
ent. This item is fully covered in our 
order nisi. We, therefore, dismiss 
respondent’s exception No. 30. 


5. Osman-Wilhelm Report 


[7] A printed report prepared by 
H. L. Osman and Anson Wilhelm 


was offered in evidence. This report 
was prepared by Osman and Wilhelm 
for the Federal Power Commission. 
It deals with the intercorporate rela- 
tionship of various companies com- 
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prising the Associated Gas and Elec- 
tric Company system. Contained in 
this report are a number of facts upon 
which Osman and Wilhelm base their 
conclusions. Both Osman and Wil- 
helm were present and testified in this 
case and respondent had ample oppor- 
tunity to cross-examine them on any 
matter that was contained in said re- 
port. This report is clearly not hear- 
say, but is a repetition of facts as 
found by two witnesses, both of whom 
were placed on the stand, identified 
the report and were subject to cross- 
examination. The respondent had 
ample opportunity to show by con- 
tradictory evidence that the facts set 
forth in said report were false and 
based upon incorrect books and rec- 
ords. This they did not do. We, 
therefore, admitted this report in evi- 
dence. 

In our study of this report, upon 
which we based a number of our find- 
ings, we relied strictly on the facts set 
forth by Osman and Wilhelm in their 
report, and we were in no way in- 
fluenced by their conclusions there- 
from. The conclusions in our order 
nisi are the conclusions of the Penn- 
sylvania Public Utility Commission. 
In view of the foregoing, we, there- 
fore, dismiss respondent’s exceptions 
Nos. 36, 37, 38, 39, 40, 41, 42, 46, 
47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 
57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 
67, 68, 69, 70, 71, 72, 74, 77, 83, 98. 


6. Disallowance of Payments to 
A ffliated Companies 


[8] Based upon the evidence con- 
tained in the Osman-Wilhelm report, 
we found in our order nisi that certain 
companies were affiliated. These com- 
panies are set out at length in our 
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order nisi. We have disallowed any 
payments made to these affiliated in- 
terests because there is no evidence 
whatever in the record as to the value, 
necessity, or benefit of the services ren- 
dered by these affiliated companies to 
the respondent. The Commission en- 
deavored to establish the relationship 
of the various servicing companies 
with Solar Electric Company through 
questions directed to officials of the 
respondent at the hearing. The record 
is replete with evasive and unrespon- 
sive answers to these questions. The 
books of respondent do not indicate 
what, if any, services were performed. 
Although full opportunity was afford- 
ed, no proof was forthcoming. Ac- 
cess to the books of the affiliates was 
refused. Clearly the respondent has 
failed to meet the burden of proof. 


In Johnsonburg v. Public Service 
Commission (1930) 98 Pa. Super. Ct. 
284, it was held that where two com- 
panies were closely associated and un- 
der common management, close scru- 
tiny should be given by the Commis- 
sion to contracts between them, and 
services rendered thereunder must be 
fully shown. See also Smith v. Illinois 
Bell Teleph. Co. (1930) 282 U. S. 
133, 75 L. ed. 255, P.U.R.1931A, 1, 
51 S. Ct. 65; Chambersburg Gas Co. 
v. Public Service Commission, supra; 
Scranton-Spring Brook Water Service 
Co. v. Public Service Commission, su- 
pra. Respondent not only did not 
prove the value, necessity, and benefits 
of the services rendered by affiliated in- 
terests to it, but respondent’s affiliates 
moreover refused even after Commis- 
sion order to produce such evidence. 
Contention was made by respondent 
that these services and the contracts 
therefor were purely managerial, and 
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as such the Commission had no right 
to question them. However, when. 
ever any managerial acts become so 
unreasonable and arbitrary that it re. 
quires 20 per cent of respondent’s en- 
tire operating revenue to pay for such 
managerial services, then this Com- 
mission must and will take cognizance 
of the tremendous burden placed on 
the public. 

When these so-called servicing 
agreements are made between parties 
not dealing at arm’s length, amounting 
to substantial sums, where no proof 
of service appears in the records of the 
operating utility, where the books of 
the so-called affiliates are refused the 
regulatory Commission and all expla- 
nations of such charges ignored, the 
duty of the regulatory body is clear. 
We dismiss exceptions Nos. 43, 44, 45, 
75, 76, 78, 79, 80, 81, 84, 85, 87, 90, 
91, 92, 93, 94, 95, 96, 97, 98, 100, 
101, 102, 103, 104, 105, 106, 107, 
108, 109, 110, 111, 115. Exception 
No. 116 is dismissed except as here- 
inbelow set forth. 

We find in reviewing our order nisi 
that we have included on page 81 
thereof under “Pool Expenses from 
Pennsylvania Electric Company’ the 
sum of $22.08 for the year 1936 and 
$259.20 for the year 1937, which items 
are charged to uncollectible consumers’ 
accounts. These items do not belong 
under “Pool Expenses from Pennsyl- 
vania Electric Company” but rather 
under “General Expenses,” and we, 
therefore, make this change in our or- 
der nisi. To this extent exception No. 
116 is sustained. 


7. Disallowance As Operating Expens- 
es of Expenses of Rate Proceedings 


[9] We disallowed under operating 
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expenses any amounts that were paid 
by respondent as charges for this rate 
case investigation. We are of the 
opinion after a very careful considera- 
tion of the entire record that the re- 
spondent’s action in this case has been 
arbitrary and unwarranted. We find 
that the rates heretofore charged by 
respondent have been excessive. We, 
therefore, dismiss respondent’s excep- 
tions 88 and 89. 


8. General 


The foregoing treatment of re- 
spondent’s exceptions disposes of all 
but a few of them. Most of those re- 
maining pertain to other disallowed 
operating expenses. 

Respondent has no objection to the 
method of computing working capital, 
but excepted to the allowance of our 
order nisi because of our disallowance 
of certain operating expenses. The 
treatment of these operating expenses 
in our order nisi has been affirmed 
heretofore in this final order, para- 
graphs Nos. 6 and 7 (supra). There- 
fore, relying on the reasons given in 
disallowing respondent’s exceptions in 
paragraphs 6 and 7 above, we disallow 
exception No. 29. 


In our order nisi we disallowed the 
full amount set up by respondent as 
areserve for “uncollectible consumers’ 
accounts.” (Exception No. 86.) We 
disallowed as an operating expense the 
full amount paid as rental for respond- 
ent’s Brookville offices, allowing only 
a partial amount of the rental claimed 
(exception No. 99). We also found 
that respondent’s force at Brookville 
was ample and adequate to render 
good, continuous, sufficient service to 
its consumers (exception No. 114). 

As these exceptions are purely ones 
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to findings of fact, we have again 
carefully perused the voluminous rec- 
ord in this case and find that the evi- 
dence clearly and unequivocally sup- 
ports said findings. We, therefore, 
dismiss respondent’s exceptions Nos. 
86, 99, and 114. 

[10] We allowed a rate of return 
of 6 per cent on the rate base. Respond- 
ent has excepted thereto. We are of 
the opinion that we have covered this 
fully in our order nisi and relying on 
the reasoning set forth therein, we dis- 
miss respondent’s exception No. 117. 
See Pacific Gas & E. Co. v. California 
R. Commission, supra. 


Respondent excepts to the Commis- 
sion’s findings in this matter because 
said findings are based chiefly upon an 
examination of respondent’s opera- 
tions covering the period from Janu- 
ary 1, 1936, to May 31, 1937. Re- 
spondent contends that such a period 
is not of sufficient scope and sufficient- 
ly representative for the basis upon 
which rates for the future shall be 
predicated. We are of the opinion 
that the examination of such a period 
is full and sufficient for us to make 
findings upon which we can predicate 
a future rate base. We, therefore, dis- 
miss respondent’s exception No. 118. 

Respondent has excepted to our ap- 
plication of the law in the cases of 
Re New York State Electric & Gas 
Corp. (N. Y.) P.U.R.1932E, 1, and 
from New York State Electric & Gas 
Corp. v. Maltbie (1935) 245 App. 
Div. 131, 9 P.U.R.(N.S.) 163, 281 
N. Y. Supp. 384. In so doing re- 
spondent maintains without fail its 
consistent attitude in preserving the 
sanctity and holiness of the Associated 
Gas and Electric combine. In these 
New York cases, the same situation 
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with which we are now confronted 
arose and for the first time some of 
the facts behind this combination were 
brought to light. We also feel that in 
this case we are doing just what was 
done by the New York Commission 
and sustained by the New York courts. 
While this exception does not in any 
way attack the findings and order con- 
tained in our order nisi, nevertheless, 
for the reason set forth above, we will 
dismiss respondent’s exception No. 
113. 

We also dismiss respondent’s excep- 
tions Nos. 12, 3, 32, 112, as being im- 
material. Respondent’s exceptions 
Nos. 119, 120, 121, 122, 123, 124, 
125, 126, 127, 128, are exceptions to 
conclusions which were arrived at up- 
on the facts and reasons set forth in 
our order nisi. The facts and reasons 


upon which these exceptions are based 


have been treated fully and at length 
in the foregoing paragraphs of this or- 
der. We, therefore, dismiss respond- 
ent’s exceptions Nos. 119 to 128, inclu- 
sive. This disposes of all of respond- 
ent’s 128 exceptions. 

[11] The exceptions filed by the pri- 
vate complainants, J. B. Stewart et 
al., and by the borough of Brookville, 
principally attack the order of the 
Commission for the reason that it 
failed to find what the fair return 
would have been for each year subse- 
quent to 1927, a date two years prior 
to the filing of the original complaint 
in this proceeding, and to provide for 
refunds to consumers. 

At the time the original private com- 
plaint was filed with the Commission, 
the law provided that a petition for 
refund could subsequently be filed with 
the Commission, permitting a recoup- 
ment of the excessive rates paid from 
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a date two years prior to the rate of 
the filing of the complaint. Centre 
County Lime Co. v. Public Service 
Commission (1931) 103 Pa. Super, 
Ct. 179, 157 Atl. 815. Under the 
law at that time, and as it existed until 
1937, a reparation petition was filed 
in addition to a complaint against ex. 
isting rates. The law was changed in 
1937, and it was provided that the 
Commission could in its rate order 
dispose of the question of refund, 
Because of the very obvious reason 
that the consumers of the respondent 
company are entitled to have their 
claims for refund considered, and be- 
cause they have not been so considered 
in the order we have issued, it is neces- 
sary to provide in this final order of 
the Commission some way whereby 
these claims may come properly before 
the Commission. 

The order nisi of the Commission 
obviously did not take into considera- 
tion the questions complained of in the 
exceptions of these parties, but dealt 
only with future rates. It is necessary, 
however, that the order become effec- 
tive immediately with respect to future 
rates. 

We are of opinion that in a case 
such as this, orderly procedure re- 
quires that the matter of refund be 
determined in a separate proceeding. 
Because of the time that has elapsed 
since this case was instituted and the 
size of the record, this is the type 
of case in which refunds should be 
determined in separate proceedings. 
Therefore, the exceptions relating to 
refund must be dismissed with leave 
to the exceptants or any party entitled 
to redress to file a separate petition 
for refund. These include exceptions 
Nos. 1 and 2 of the exceptions of J. 
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B. Stewart et al., private complainants, 
and exceptions Nos. 1, 2, 3, 4, 5, 6, 
and 7 of the borough of Brookville. 
The above disposes of all of the 
exceptions of the borough of Brook- 
ville. Two additional exceptions were 
filed in the exceptions of J. B. Stewart 


the allowance of $4,500 of land and 
building of old plant to remain in fixed 
capital, and exception No. 4, a finding 
of a rate base of $152,601.57. The 
reasons for our findings of these items 
are fully set forth in our order nisi, 
and for the reasons stated therein, 


et al. Exception No. 3 is directed to these exceptions are dismissed. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re Liability Clauses in Rate Schedules of 
Gas and Electric Corporations 


[Case No. 9439.] 


Service, § 166 — Release from liability — Misleading statements. 
1. Public utilities should not be permitted to include in their schedules 
provisions seeking to release them from liability for gross negligence or 
wilful misconduct, since the effect of same is to mislead consumers as to 
their rights of action, even though a court will hold such provisions in- 
effective and void, p. 374. 

Service, § 166 — Limitation of liability. 
2. Public utilities should be required to cancel any clause in their schedules 
which seeks to limit the liability of the companies for damages resulting 
from their own negligence in connection with the property owned, installed, 
or maintained by the customer or leased by the customer from third parties, 
p. 375. 

Service, § 166 — Limitation of liability. 
3. Gas and electric utilities should be required to cancel any clause in their 
schedules which seeks to limit their liability for any damages resulting 
from the negligence of the company in connection with the supply or use 
of electricity or gas or from the presence or operation of the company’s 
structures, equipment, wires, pipes, appliances, or devices on the customers’ 
premises, p. 375. 

[November 30, 1938.] 


ee of clauses in filed rate schedules of certain 
electric and gas corporations attempting to relieve them of 
liability; provisions ordered canceled. 


Aa 


APPEARANCES: Gay H. Brown, ant Counsel), for the Public Service 
Counsel (by J. Herbert Gilroy, Assist- Commission; LeBoeuf, Machold and 
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Lamb (by Randall J. LeBoeuf), New 
York city, for the Niagara Hudson 
Companies; A. T. O’Neill, Buffalo, 
for Niagara Hudson Companies; 
Whitman, Ransom, Coulson & Goetz 
(by Colley E. Williams), New York 
city, for Brooklyn Borough Gas Com- 
pany and the New York and Rich- 
mond Gas Company; Albert J. Dan- 
aher, Albany, for the New York 
Power and Light Corporation; Cul- 
len & Dykman (by Jackson A. Dyk- 
man), Brooklyn, for the Brooklyn 
Union Gas Company; Beardsley and 
Taylor (by Thomas H. Beardsley), 
New York city, for Consolidated Edi- 
son Company of New York, Inc.; 
Griggs, Baldwin and Baldwin (by 
Charles G. Blakeslee), New York 
city, for Queens Borough Gas and 
Electric Company, Long Island Light- 
ing Company, and the Cabot Gas Com- 
pany; Whitman, Dey & Nier (by 
Earle L. Dey), Rochester, for Roches- 
ter Gas & Electric Corporation; Ed- 
ward B. Naylon, New York city, for 
New York State Electric and Gas 
Company and Staten Island Edison 
Corporation ; Kenefick, Cooke, Mitch- 
ell, Bass, and Letchworth (by Daniel 
J. Kenefick) Marine Trust Building, 
Buffalo, for Iroquois Gas Corpora- 
tion; F. L. Lovett, Nyack, for Rock- 
land Light and Power Company; 
John Howell, Buffalo, for Republic 
Light, Heat & Power Company, Inc., 
and Northwestern Gas Company; 
John G. Kimball, Buffalo, for Niagara 
Gas Corporation; John R. Gardner, 
Poughkeepsie, for Central Hudson 
Gas and Electric Company. 


By the Commission: It having 
come to the attention of the Commis- 
sion that certain electric corporations 
26 P.U.R.(N.S.) 


and gas corporations were including 
in their filed rate schedules provisions 
which by their language attempted to 
relieve such corporations from liabil- 
ity resulting from discontinuance of 
service and certain other causes, the 
Commission issued its order for an in- 
vestigation concerning these matters, 
Hearing was held at the city of Al- 
bany on March 2, 1938. Subsequent to 
said hearing, several conferences have 
been had between representatives of 
the electric and gas corporations and 
counsel to the Commission. 

Such clauses in filed schedules we 
will divide into three groups. 


[1] First. With respect to liability 
of companies for failure of continued 
service: 

It appears that under the decisions 
of the courts of this state a utility 
company may not relieve itself from 
liability for damages where same were 
caused by the gross negligence or wil- 
ful misconduct of the utility, its offi- 
cers, agents, or servants. While it is 
true that a court will hold ineffective 
and void a provision which seeks to 
release a company from liability for 
gross negligence or wilful misconduct, 
no company should be permitted to 
have such a clause included in its 
schedule, as the effect of same is to 
mislead the consumers as to their 
rights of action. 


The companies should be required 
to cancel any clause in their schedules 
which attempts to relieve the company 
from liability for gross negligence or 
wilful misconduct. The Commission 
will not object to the inclusion in said 
schedules of the following clause: 


“The company will endeavor at all 
times to provide a regular and uninter- 
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RE LIABILITY CLAUSES IN SCHEDULES OF G. AND E. CORP. 


rupted supply of service, but in case 
the supply of service shall be interrupt- 
edor irregular or defective or fail from 
causes beyond its control or through 
ordinary negligence of employees, 
servants, or agents the company will 
not be liable therefor.” 

[2] Second. With respect to lia- 
bility of companies for structures, 
equipment, wires, pipes, appliances, or 
devices owned, leased, installed, or 
maintained by the customer: 

The companies desire to have in- 
cluded in their schedules a clause which 
gives notice to the consumers that the 
company by inspection or nonrejec- 
tion does not give any warranty, ex- 
press or implied, as to the adequacy, 
safety, or other characteristics of any 
structures, equipment, wires, pipes, ap- 
pliances, or devices owned, installed, 
or maintained by the customer or 
leased by the customer from third par- 
ties. The Commission sees no objec- 
tion if the companies include in their 
schedules a provision which specifical- 
ly sets forth that under the circum- 
stances enumerated above the compa- 
ny does not give any warranty, ex- 
press or implied. 

The companies should be required 
to cancel any clause in their schedules 
which seeks to limit the liability of 
the company for damages resulting 
from its own negligence in connection 
with the property owned, installed, or 
maintained by the customer or leased 
by the customer from third parties. 
The Commission will not object to the 
inclusion in said schedules of the fol- 
lowing clause : 

“Neither by inspection or nonrejec- 
tion, nor in any other way, does the 
company give any warranty, expressed 
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or implied, as to the adequacy, safety, 
or other characteristics of any struc- 
tures, equipment, wires, pipes, appli- 
ances, or devices owned, installed, or 
maintained by the customer or leased 
by the customer from third parties.” 

[3] Third. With respect to liabil- 
ity of companies resulting from the 
supply or use of electricity or gas, or 
from operation of companies’ struc- 
tures, equipment, etc., upon consum- 
ers’ premises: 

The companies are not insurers 
against damages resulting from the 
supply or use of electricity or gas or 
from the presence or operation of the 
companies’ structures, equipment, 
wires, etc., on the customers’ premises, 
but the company is liable if any dam- 
ages result from the negligence of the 
company. 

The companies should be required 
to cancel any clause in their schedules 
which seeks to limit the liability of 
the company for any damages result- 
ing from the negligence of the compa- 
ny in connection with the supply or 
use of electricity or gas or from the 
presence or operation of the compa- 
ny’s structures, equipment, wires, 
pipes, appliances, or devices on the 
customer’s premises. The Commis- 
sion will not object to the inclusion 
in said schedules of the following 
clause : 

“The company will not be liable for 
any injury, casualty, or damage re- 
sulting in any way from the supply or 
use of electricity or gas or from the 
presence or operation of the compa- 
ny’s structures, equipment, wires, 
Pipes, appliances, or devices on the 
customer’s premises, except injuries 
or damages resulting from the negli- 
gence of the company.” 
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Conclusion 


Any company having in its filed this opinion should cancel same by 
schedules provisions condemned in February 1, 1939. 








FEDERAL POWER COMMISSION 


H. Jerome Jaspan 


Philadelphia Blenaric Company 


[Docket No. IT-5461, Opinion No. 35.] 


Procedure, § 10 — Commission investigation — Justification. 
1. Further investigation and inquiry into matters involved in a complaint 
cannot be justified when the showing made by the complainant or the re- 
sults of a preliminary investigation by the Commission show that the com- 
plaint is without justification or basis in fact, p. 379. 

Discrimination, § 104 — Rates for wholesale power. 
2. A complaint that an electric company is supplying interstate service 
to another company under contract at such a low rate as to impose an 
excessive and unjust burden upon other classes of consumers, particularly 
upon residential consumers, should be dismissed when it appears that the 
rates charged for such wholesale service are not unreasonably low or less 
than the cost of generating, transmitting, and supplying the energy, and, 
in fact, provide a substantial return on the investment, p. 379. 

Discrimination, § 8 — Powers of Federal Commission — Electric rates. 
3. The Federal Power Commission has no power or authority to remove 
unjust discrimination which may be the result of rates charged by an 
electric company to its intrastate domestic consumers, p. 379. 

[December 3, 1938.] 


Wceceerintd by domestic customer against alleged discrimina- 
tion by electric company in furnishing interstate service 
under contract to another electric company; dismissed. 
¥ 


APPEARANCES: Arnold H. Hirsch, By the Commission: The com- 


Philadelphia, on behalf of complain- 
ant; Wm. Clarke Mason, of Morgan, 
Lewis & Bockius, Philadelphia, and 
Frank M. Hunter, Chester, on behalf 
of defendant ; Thomas J. Tingley, As- 
sistant Solicitor, on behalf of the Com- 
mission. 


plainant, H. Jerome Jaspan, on Feb- 
ruary 23, 1937, filed with the Federal 
Power Commission a complaint 
against the Philadelphia Electric Com- 
pany, charging that electric energy 
was being sold by the Philadelphia 
Electric Company under contract to 
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Delaware Power & Light Company 
at an average rate of 4.9 mills per kil- 
owatt hour, although the cost of pro- 
duction was approximately 1.5 cents 
per kilowatt hour; that such sale im- 
posed an excessive and unjust burden 
upon other classes of consumers, par- 
ticularly upon the residential consum- 
ers in Philadelphia whose average rate 
approximated 5 cents per kilowatt 
hour ; that the rates charged Delaware 
Power & Light Company were unduly 
preferential in violation of § 205 (b) 
of the Federal Power Act and con- 
fiscatory of the property of Philadel- 
phia Electric Company. 


The defendant, Philadelphia Elec- 
tric Company, on March 23, 1937, filed 
its answer denying that electric en- 
ergy was sold to Delaware Power & 
Light Company at a rate below the cost 
of production; that the total cost of 
each kilowatt hour produced and sold 
by defendant to Delaware Power & 
Light Company approximated 1.5 
cents; that the actual cost of produc- 
tion to defendant of the electric ener- 
gy sold to Delaware Power & Light 
Company was greater than the sale 
price of such energy under the pro- 
visions of the agreement between the 
parties. The answer of the defend- 
ant admitted that during the year end- 
ing December 31, 1936, Philadelphia 
Electric Company sold to Delaware 
Power & Light Company, under the 
written agreement between the parties, 
172,131,384 kilowatt hours of elec- 
tric energy for which it received 
$844,394, or an average of 4.9 mills 
per kilowatt hour. 

The Philadelphia Electric Com- 
pany is controlled by the United 
Gas Improvement Company through 
ownership of 97.4 per cent of the 
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common voting stock. The United 
Gas Improvement Company also con- 
trols Delaware Power & Light Com- 
pany through ownership of all of 
the common stock of Delaware Elec- 
tric Power Company which, in turn, 
owns all of the voting stock of 
Delaware Power & Light Company. 
The Philadelphia Electric Company 
sells electric energy to Delaware Pow- 
er & Light Company under the terms 
of a written agreement dated April 
1, 1930, and certain agreements sup- 
plemental thereto, all of which are 
filed with the Federal Power Com- 
mission and are designated in the files 
of the Commission as Philadelphia 
Electric Company Rate Schedule FPC 
No. 4. 


By order of the Commission, the 
matters brought into issue by the com- 
plaint and answer in this cause were 
assigned for hearing on September 
15, 1937. At the hearing oral testi- 
mony was given by the complainant, 
H. Jerome Jaspan, but his testimony 
was limited to the statements that he 
was the complainant; that he pur- 
chased electricity for use in his home in 
Philadelphia from the Philadelphia 
Electric Company, and that he had so 
purchased electric energy for a period 
of nine or ten years. Documentary 
evidence submitted at the hearing on 
behalf of the complainant consisted 
of nine exhibits, being annual reports 
submitted by the Philadelphia Electric 
Company to the Public Service Com- 
mission of the commonwealth of Penn- 
sylvania for the years ending Decem- 
ber 31, 1934, December 31, 1935, and 
December 31, 1936; certified copy of 
the agreement covering the sale of 
electric energy by Philadelphia Elec- 
tric Company to Delaware Power & 
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Light Company bearing date of April 
1, 1930, and supplements thereto in 
effect during the years 1934, 1935, 
and 1936; certified copies of monthly 
bills, with supporting detail, rendered 
by the Philadelphia Electric Company 
to Delaware Power & Light Company 
for the calendar years 1934, 1935, and 
1936; certified statement of the resi- 
dence electric account of the complain- 
ant, H. Jerome Jaspan, as shown by 
the books and records of the Philadel- 
phia Electric Company, for the years 
1934, 1935, and 1936, as well as cop- 
ies of the bill forms used by the Phila- 
delphia Electric Company during this 
period in billing for domestic serv- 
ice. 

At the conclusion of complainant’s 
case the defendant by written motion 
moved the Commission to dismiss the 
complaint alleging that (1) the com- 
plainant had failed to prove the aver- 
ments of the complaint necessary to 
sustain his cause of action; and (2) 
the Federal Power Commission was 
without jurisdiction to grant the re- 
lief prayed for in the complaint be- 
cause it lacked the power to increase 
defendant’s rate for the sale at whole- 
sale of electric energy in interstate 
commerce on a complaint of alleged 
discrimination against domestic con- 
sumers of electric energy sold and de- 
livered by defendant under intrastate 
rates and charges. Ruling upon the 
motion to dismiss was reserved by the 
examiner for determination by the 
Commission. On March 30, 1938, 
the Commission by order denied de- 
fendant’s motion to dismiss, reopened 
the proceedings for the receipt of evi- 
dence, material and relevant to the 
determination of the issues in the 
cause, and directed the defendant to 


supplement the record with evidence 
(1) in support of its contention that 
the sale price of energy sold to Dela. 
ware Power & Light Company was not 
below the actual cost of production 
of the energy sold; (2) to show the ad- 
vantages and disadvantages of its con- 
tract with Delaware Power & Light 
Company to both of the parties there- 
to, and (3) to show such other and 
additional facts as might be necessary 
and appropriate to enable the Com- 
mission to reach a final determination 
in the premises. Subsequently, on 
April 28, 1938, the defendant filed 
a petition for rehearing directed to the 
order of the Commission bearing date 
of March 30, 1938, and the Commis- 
sion on May 27, 1938, entered its fur- 
ther order vacating its prior order of 
March 30, 1938, reopening the pro- 
ceedings for further investigation into 
the charges made by Philadelphia 
Electric Company to Delaware Power 
& Light Company preliminary to fur- 
ther action by the Commission, and 
dismissing the petition for rehearing 
filed by defendant. 


The record in this case shows that 
electric energy sold by Philadelphia 
Electric Company to Delaware Power 
& Light Company is not billed on a 
straight energy basis. The contract 
between the companies specified, as a 
basis for determining the monthly 
charges for energy delivered, a ca- 
pacity demand charge of $1.3833 per 
kilowatt, an operating demand charge 
of 19.5 cents per kilowatt, and an en- 
ergy charge of .3 cent per kilowatt 
hour. However, it is also provided 
that in determining the capacity de- 
mand, Delaware Power & Light Com- 
pany shall receive credit, against meas- 
ured demand, equal to the generating 
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capacity maintained, as cold standby 
under the terms of the agreement, at 
its Brandywine plant. Under this ar- 
rangement Delaware Power & Light 
Company receives a monthly credit 
for 12,200 kilowatts of demand. At 
$1.3833 per kilowatt, this credit equals 
$16,876.26 per month, or $202,515.12 
annually. The contractual arrange- 
ments between Philadelphia Electric 
Company and Delaware Power & 
Light Company also provide for the 
sale and delivery of electric power 
and energy to Worth Steel Com- 
pany upon a special basis, although 
served directly by Delaware Power 
& Light Company. In the determi- 


nation of the basic sales price of 
electric energy sold by Philadelphia 
Electric Company to Delaware Pow- 
er & Light Company, consideration 
must be given to the credit received 
by the Delaware Power & Light 


Company because of the maintenance 
by it of cold standby capacity at 
itt Brandywine plant and energy 
transactions and charges relating to 
the service furnished Worth Steel 
Company, under a special arrange- 
ment, must be excluded from such 
computation. When these adjust- 
ments are made it is found that Phila- 
delphia Electric Company delivered to 
Delaware Power & Light Company 
during 1936, 157,226,985 kilowatt 
hours of electric energy with a straight 
contract price of $984,323.44, or 6.26 
mills per kilowatt hour. It is this sale 
price which must be taken into consid- 
eration in determining whether Phil- 
adelphia Electric Company sells and 
delivers electric energy to Delaware 
Power & Light Company below cost 
and whether sales on such a basis are 
prejudicial to domestic consumers in 
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the intrastate area served by Philadel- 
phia Electric Company. 

[1] The Commission recognizes 
the fact that it is manifestly impossi- 
ble for an individual complainant to 
make out a prima facie case in a rate 
controversy such as that pending be- 
fore the Commission in this proceed- 
ing. An individual complainant sel- 
dom, if ever, has the necessary funds 
to finance the investigation and prose- 
cution of such a case. When it can 
be demonstrated by the complainant, 
or the Commission finds, as the result 
of a preliminary investigation, that 
there is reasonable justification or 
probable cause for the complaint and 
that the public interest will be served 
by prosecuting the necessary inquiry 
and investigation into the matters com- 
plained of, then the Commission will 
take all necessary action to determine 
and assemble relevant facts and infor- 
mation that may be required to enable 
it to consider and decide the issues pre- 
sented by the complaint. If, on the 
other hand, the showing made by the 
complainant or the results of the pre- 
liminary investigation by the Commis- 
sion should show that the complaint is 
without justification or basis in fact, 
then there can be no reason to promote 
further inquiry or investigation. 

[2, 3] Data and information sub- 
mitted of record in this case by the 
complainant do not furnish a full and 
complete basis for determining the 
cost to Philadelphia Electric Company 
of supplying electric energy to Dela- 
ware Power & Light Company, but 
the Commission has inquired into the 
relevant facts and information nec- 
essary to determine such cost through 
independent investigations conducted 
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by its own engineers and accountants. 
The preliminary investigation and sur- 
vey made by engineers and account- 
ants of the Commission shows that the 
Philadelphia Electric Company is not 
selling electric power and energy to 
Delaware Power & Light Company at 
less than the cost of generation and 
transmission, including other appro- 
priate expense; that the price received 
by the Philadelphia Electric Company 
for the energy sold represents a sub- 
stantial return upon the property de- 
voted to the service required to gener- 
ate and deliver the electric energy sold 
to Delaware Power & Light Company. 
Since these facts are clearly apparent, 
further investigation and inquiry into 
the matters involved in this case can- 
not be justified. 

If the Commission had found, as a 
result of the investigations made, that 
Philadelphia Electric Company was 
selling electric power and energy to 
Delaware Power & Light Company at 
less than cost or that such sales, at the 
rates in effect, were in violation of the 
provisions of § 205 (b) of the Federal 
Power Act, the defendant, Philadel- 
phia Electric Company, could have 
been required by order to submit full 
and complete information, data, and 
reports relating to its property, in- 
vestment, and expense in serving Dela- 
ware Power & Light Company. Fur- 
thermore, the Commission, to the ex- 
tent necessary to assemble all pertinent 
and relevant facts, would have made 
such other and further field investiga- 
tions and studies as might have been 
necessary. 


The Federal Power Commission, 
however, has no power or authority tp 
remove unjust discrimination which 
may be the result of rates charged by 
the Philadelphia Electric Company to 
its intrastate domestic consumers ty 
which class of consumers the com. 
plainant belongs. Section 206 (a) of 
the Federal Power Act provides that 
when the Federal Power Commission 
finds that undue discrimination exists, 
it shall fix, by order, the rates and 
charges to be thereafter observed and 
in force with respect to the sale or 
transmission of electric energy subject 
to its jurisdiction. The complaint 
says, in effect, that the rates and 
charges assessed and collected by Phil- 
adelphia Electric Company for elec- 
tric energy sold to Delaware Power & 
Light Company are too low and should 
be increased in order that discrimina- 
tion against domestic consumers in 
Philadelphia may be removed. How- 
ever, since it clearly appears to the 
Commission that the interstate rates 
charged by Philadelphia Electric Com- 
pany to Delaware Power & Light Com- 
pany are not unreasonably low or less 
than the cost of generating, transmit- 
ting, and supplying electric energy to 
Delaware Power & Light Company, 
and, in fact, provide a substantial re- 
turn on the investment, it follows that 
there is no basis upon which to pred- 
icate a finding of undue discrimination 
under the provisions of the Federal 
Power Act. 

An appropriate order will be entered 
dismissing the complaint without prej- 
udice. 
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Re The Associated Broadcasters, Incor- 
porated (KSFO) et al. 


(Docket No. 4208.) 


Radio, § 7 — License — Right to renew — Ability to transfer. 
1. A radio station license is a personal privilege and not transferable with- 
out the consent of the Commission, and the licensee has a continuing right 
to apply at proper times for successive renewals of his license, p. 385. 


Radio, § 7 — License — Assignment — Rights of assignor. 
2. Assignor of a broadcast station license can have no continuing right 
in applying for renewals of said license nor any right in the license exist- 
ing at the time of the expiration of the lease, since to recognize such rights 
in the assignor would be tantamount to the recognition of an outsider to 
the use of a frequency at a future time, p. 385. 

Rates, § 7 — License — Assignment — Invalid leases. 


3. The assignment of a radio station license under a lease which con- 
tains provisions assuring the lessor of renewals of license and assuring 
the lessor of the possession of the station license existing at the termination 
of the lease is contrary to the Communications Act and not in the public 
interest, p. 385. 


(Brown, Commissioner, concurs in separate opinion.) 
[October 18, 1938.] 


OINT application for consent to assignment of a radio station 
license; denied. 


¥ 


APPEARANCES: D. M. Patrick and 
Joseph H. Reams, on behalf of appli- 
cant; and George B. Porter and Frank 
U. Fletcher, on behalf of the Commis- 
sion. 


on the frequency 560 kilocycles, with a 
power output of 1,000 watts and un- 
limited hours of operation. 

Western Broadcasting Company 
(now incorporated as Columbia 
Broadcasting System of California, 
Inc.) is a corporation organized and 
existing under the laws of California. 

This proceeding arose upon the 


By the ComMISSION: 


Preliminary Statement 


The Associated Broadcasters, Inc., 
is a corporation organized and existing 
under the laws of the state of Califor- 
nia. It is licensed to operate a radio 
station known by the call letters 
KSFO in the city of San Francisco 
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joint application of The Associated 
Broadcasters, Inc., licensee of Station 
KSFO, and Western Broadcasting 
Company (now known as Columbia 
Broadcasting System of California, 
Inc.) (5 B-R-27) as amended, for 
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consent to assignment of radio station 
license to Columbia Broadcasting 
of California, Inc. 

The Commission was unable to de- 
termine from an examination of this 
application, as amended, that the 
granting thereof would serve public 
interest, convenience, and necessity, or 
that the same might be granted with- 
in the purview of § 310 of the Com- 
munications Act of 1934 (48 Stat. 
1086 [47 USCA § 310]), and, ac- 
cordingly, designated the same for a 
public hearing, of which due notice 
was given the applicant and other in- 
terested parties. Thereafter, and on 
December 2, 1936, in accordance with 
said notice, the hearing was held be- 
fore an examiner, who, on April 6, 
1937, submitted his report (I-399) 
recommending that the application be 
denied. 


Exceptions to the examiner’s report 
were filed and a request made for oral 
argument by Associated Broadcasters, 
Inc., Columbia Broadcasting System 


of California, Inc., and Columbia 
Broadcasting System, Inc. Oral argu- 
ment was had before the broadcast di- 
vision July 1, 1937, and again, before 
the Commission en banc, January 14, 
1938. 

The exceptions raise no questions 
not considered in a determination of 
this application upon its merits. 


Statement of Facts 


The original cost of all equipment 
including antenna system, transmitting 
apparatus, and studio equipment of 
Station KSFO is $35,224.26. The 
transmitter and antenna are twelve or 
thirteen years old. The speech input 
equipment is six years old. The studio 
equipment was acquired in 1932. The 


present cost of equivalent equipment js 
$38,865.09. Depreciation of $8,733. 
13 was subtracted from the present 
cost of equivalent equipment, leaving 
a depreciated value of the property at 
$30,131.96. 

Station KSFO is now and has been 
operating as an independent station, 
though the licensee at one time ex- 
changed programs in an experimental 
hookup with KNX, Los Angeles, this 
arrangement being continued over a 
period of several months. Program 
schedules of KSFO of recent date 
show diversified headings, methods of 
production, and commercial sponsor- 
ship. 

Net profit for the period of January 
1 to June 30, 1936, is $867.65. The 
owner of the capital stock of licensee 
corporation drew $1,000 a month as 
salary from the station during the pe- 
riod of the statement submitted. Sub- 
sequent to June 30, 1936, the business 
showed an increase in profits of $1,000 
to $1,500 per month. 

Columbia Broadcasting System of 
California, Inc., is a subsidiary of Co- 
lumbia Broadcasting System, Inc., of 
New York. None of the officers or 
directors of this corporation is an 
alien; and not more than one-fifth of 
the capital stock of said corporation 
is owned of record or voted by aliens 
or their representatives. 

The assets of Western Broadcasting 
Company (now Columbia Broadcast- 
ing System of California) as of June 
30, 1936, totaled $449,861.34. The 
net worth of that company as of that 
date was $301,808.20. The total as- 
sets of the Columbia Broadcasting 
System, Inc., and subsidiary compa- 
nies as of July 25, 1936, was $10,748,- 
331.29 and its net worth was $7,411,- 
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573.66. No new stock issue is con- 
templated. The transferee is qualified 
financially to continue the operation of 
Station KSFO. 

In 1928 the Columbia System was a 
relatively small network of 16 stations 
on the eastern seaboard with some few 
outlets in the Middle West but in no 
wise a coast-to-coast project. In or- 
der to extend the service of the net- 
work, arrangements were made with 
the Don Lee Broadcasting Company, 
which then operated three stations in 
California. The Don Lee organiza- 
tion has since acted as Columbia’s west 
coast representative, but this associa- 
tion is being terminated. As a matter 
of policy, the Columbia System is un- 
dertaking to do more and more of the 
detail work connected with the mainte- 
nance and operation of its west coast 
stations. The geographical separation 
between the east and west coasts, the 
difference in time zones, special re- 
quirements of advertisers in the cen- 
ters of industry and population on the 
west coast and unique opportunities to 
obtain talent, particularly from the 
moving picture industry at Los An- 
geles, make it desirable to the Colum- 
bia System to have a west coast or- 
ganization. 

The following stations are either 
owned or operated by Columbia 
Broadcasting System, Inc., directly, or 
through the agency of subsidiaries : 


Call 
Letters Address Frequency 


WBOO {New York, N.Y. 860 


WJSV Washington, D.C. 1460 
WBT_ Charlotte, N.C. 1080 
WKRC Cincinnati, Ohio 550 


KMOX 1090 
WBBM Chicago, III. 770 
WCCO Minneapolis, Minn. 810 
KNX Los Angeles, Cal. 1050 


Power 
50 kw 
10 kw 


St. Louis, Mo. 


50 kw. 
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Station WEEI (590 kilocycles, 1 
kilowatt) Boston, Massachusetts, is 
operated by the same interests under a 
lease agreement. 

Columbia Broadcasting System, 
Inc., plans to acquire the licenses of 
all stations operated through the in- 
strumentality of its subsidiaries and 
that plan would include Station 
KSFO. Proposed plans include or- 
ganization of and arranging for the 
establishment of offices in California 
with various departments which go to 
make up the service part of the broad- 
cast network including sales, produc- 
tion, engineering, sales promotion, ar- 
tists, and publicity. Additional physi- 
cal facilities and personnel necessary 
to organize and broadcast products of 
a high standard over radio Station 
KSFO would be provided. The trans- 
feree is technically qualified to con- 
tinue the operation of Station KSFO. 


The transferee proposes to increase 
the basic rates of Station KSFO from 
$150 to $325 an hour. Based upon 
this increase in basic rates, estimates of 
the earning ability and possibilities of 
the station as a network unit were 
given as follows: 


Estimated gross revenue .... $280,000 per year 

Expenses, including rent and 
depreciation on a new 
transmitter 

Estimated net income 


250,000 
30,000 per year 
Further plans of the assignee, Co- 
lumbia Broadcasting System of Cali- 
fornia, Inc., include putting in new 
equipment (the present transmitter is 
to be used as an emergency auxiliary 
transmitter), changing the site of the 
present transmitter, and establishing 
studio and office facilities for not only 
local headquarters but also Columbia 
headquarters. The present studio is 
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to be used for a while, depending on 
where larger studios will be located. 
In other words, they plan to “revitalize 
the entire plant by putting in new 
equipment and everything that goes 
with it at a new location.” 

At the present time Station KF RC 
is carrying the programs of the Colum- 
bia Broadcasting System. The plan 
of the Columbia System is that Station 
KSFO will displace KFRC, and 
KSFO will be the only station carrying 
Columbia programs in San Francisco. 
The Columbia System proposes to 
broadcast approximately 1,650 hours 
a year of chain commercial programs 
and about 500 hours a year of local 
broadcasts. 


Mr. W. I. Dumm, president of As- 
sociated Broadcasters, Inc., first inter- 
viewed officials of the Columbia 
Broadcasting System, Inc., in 1935, 
with the suggestion that Station 
KSFO be placed upon the Columbia 
Network and that the station be leased 
to Columbia. This original suggestion 
led to further negotiations between the 
parties which ultimately resulted in the 
execution of a lease-agreement. The 
agreement is dated June 26, 1936. 
The parties have made the agreement 
and an executed assignment of the 
station license a part of this record. 
The documents are required by the 
rules and regulations of the Commis- 
sion to be filed with applications seek- 
ing authorization for the transfer of 
a station license. It is incumbent upon 
the Commission that it examine the 
lease-argeement and determine wheth- 
er the provisions therein are fully with- 
in the Communications Act and not 
contrary to the public interest. 

The expiration date of the agree- 
ment is fixed as January 1, 1942, sub- 
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ject, however, to the right of the lessee 
to successive renewals thereof for , 
period of five years each; the last te. 
newal period not to extend beyond 
January 1, 1952. 

The agreement contains a number 
of provisions pertaining to the equip. 
ment and other properties of the sta- 
tion. These provisions merely protect 
the property rights of the lessor and 
need not here be further considered, 
The agreement also contains provi- 
sions relating to the license renewals of 
the station and the future disposition 
thereof, and such provisions must be 
carefully scrutinized for the reasons 
heretofore stated. The provisions of 
the lease-agreement referred to are as 
follows : 


“The lessee will make due and prop- 
er application at its expense for all op- 
erating licenses and permits required 
for the operation of Station KSFO 
during the term of this lease. In the 
event that it is necessary that applica- 
tions for operating licenses and/or 
other applications, petitions, or pro- 
cedural documents relating to the op- 
eration of Station KSFO be filed in 
the name of the lessor, the lessor will, 
at the request of the lessee, file such 
applications, petitions, or documents 
and will render such codperation to the 
lessee as may be appropriate to the 
subject matter. The lessor shall have 
the right to intervene in any proceeding 
affecting Station KSFO and to engage 
counsel of its selection, at its own ex- 
pense, who may participate with the 
lessee in any action or proceeding in- 
volving the license or properties of 
Station KSFO. 


“The lessee will make and duly pros- 
ecute due and proper application for 
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the reassignment to the lessor of all 
operating licenses and permits required 
for the operation of Station KSFO at 
any termination of this lease, and the 
lessee will, at the request of the lessor, 
fle and duly prosecute such applica- 
tions, petitions, or documents and will 
render such cooperation to the lessor as 
may be appropriate to the subject mat- 
ter.” 

This agreement also contains a pro- 
vision setting forth many contin- 
gencies upon which the lessor may re- 
énter and take possession of the leased 
property without legal process and 
without being guilty of trespass. 
Thereupon, the provision mentioned 
continues as follows: 

“The lessee and/or its assigns here- 
by irrevocably appoints the lessor its 
attorney-in-fact with full power upon 
such termination in its own name or in 
the name of the lessee and/or its as- 
signs to execute all documents to effect 
an assignment of all licenses, permits 
and other assignable contracts relating 
to KSFO to lessor or its nominee.” 

The foregoing shows: (1) that al- 
though the lessor proposes to assign 
its license it claims and reserves the 
tight to employ counsel and to enter 
into any action or proceeding involving 
the license to operate Station KSFO; 
(2) that the lessor binds the lessee to 
make “application for reassignment to 
the lessor of all operating licenses and 
permits required for the operation of 
Station KSFO at any termination of 
this lease”; and (3) that in case of 
default in the performance of the con- 
tract by the lessee the lessor may un- 
der power of attorney embodied in 
the contract, acting in the name of the 
lessee, assign to itself (the lessor) 
“all licenses, permits, and other as- 
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signable contracts relating to KSFO.” 

More specifically, the above lease 
provisions represent: (1) that the 
lessor is to be protected in the issuance 
of station license renewals during the 
period of the agreement; and (2) that 
the lessor is assured the possession of 
station license existing at the time the 
lease terminates. 

The Communications Act of 1934 
provides that a “station license shall 
not vest in the licensee any right 

: inethe use of the frequencies 
designated in the license beyond the 
term thereof nor in any other manner 
than authorized therein.” 47 USCA 
§ 309 (b) (1). 

[1, 2] A broadcast station license is 
issued for a term of six months. The 
license is a personal privilege and not 
transferable without the consent of 
this Commission. The licensee has a 


continuing right to apply at proper 


times for successive renewals of his 
license. Technical Radio Laboratory 
v. Federal Radio Commission (1929) 
59 App. D. C. 125, 36 F. (2d) 111, 
113. In the present case, should the 
license for Station KSFO issue to the 
proposed assignee the assignor could 
have no continuing right in applying 
for renewals of said station license; 
nor could the assignor have any right 
in the station license existing at the 
time of the expiration of the lease. To 
recognize such a right in the assignor 
would be tantamount to the recogni- 
tion of an outsider to the use of a fre- 
quency at a future time. 

[3] Furthermore, the assignee of a 
station license operating under a lease- 
agreement which contains provisions 
reserving to the lessor assurance of 
station license renewals and the posses- 
sion of the station license existing at 
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the termination of the lease, constitutes 
an arrangement which is misleading 
to the public generally, and particularly 
misleading to the investing public. 
This, for the reason that upon its face 
the lease indicates that with the ter- 
mination thereof the station license 
then existing will vest in the lessor, 
which is contrary to the Communica- 
tions Act. The lease provisions re- 
ferred to may also mislead the parties 
to the lease; and the same provisions 
may restrain others from applying for 
the use of the frequency covered by the 
license should the assignee fail in its 
duty to the public or cease to operate 
the station licensed. 

Prior to the enactment of the Com- 
munications Act, the Federal Radio 
Commission authorized the M. A. 
Leese Radio Corporation to assign its 
license for radio Station WMAL to 
the National Broadcasting Company, 
Inc. At the time of assignment of the 
station license the National Broadcast- 
ing Company, Inc., executed a lease- 
agreement with the owners of Station 
WMaAL which contains provisions as- 
suring the lessor of license renewals 
and possession of the license that exists 
at the time the lease terminates. These 
provisions are similar to the provisions 
contained in the lease-agreement be- 
tween the parties herein. 

The Federal Communications Com- 
mission on April 20, 1938, in a per 
curiam opinion relating to the transfer 
of stock of the M. A. Leese Radio 
Corporation to The Evening Star 
Newspaper Company, stated its posi- 
tion as to the above provisions of the 
lease arrangement between the M. A. 
Leese Radio Corporation and the Na- 
tional Broadcasting Company as fol- 
lows: 
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“And it appearing that the transfer 
of control of M. A. Leese Radio Cor. 
poration does not directly involve , 
transfer of a station license, the fre. 
quencies authorized to be used by the 
licensee, or the rights therein granted, 
for the reason that M. A. Leese Radio 
Corporation does not have any such 
rights to transfer, having heretofore 
assigned the license of Station 
WMAL, including the frequencies 
and all the rights therein granted, 
to the National Broadcasting Com- 
pany ; and that since said transfer this 
Commission has granted renewals of 
said license, no reasons for failure to 
renew having been made to appear, to 
the National Broadcasting Company; 

“And it appearing that upon the 
expiration of the lease between said 
M. A. Leese Radio Corporation and 
the National Broadcasting Company, 
Inc., neither the license nor any rights 
therein will revert to the M. A. Leese 
Radio Corporation or its assignees, or 
The Evening Star Newspaper Compa- 
ny as a stockholder therein; 

“And it appearing that the assign- 
ment of license from the said M. A. 
Leese Radio Corporation to National 
Broadcasting Company pursuant to 
the lease agreement did not, could not, 
and does not operate as approval of 
or consent to the terms of said agree- 
ment as such, nor is it in any wise al 
acceptance or recognition of any 
rights, equities, or priorities of the M. 
A. Leese Radio Corporation, or its 
assignees, or any of the stockholders 
thereof so far as the license of broad- 
cast Station WMAL is concerned” ; 

This Commission now finds that 
lease provisions assuring the lessor of 
renewals of license, and/or assuring 
the lessor of the possession of the sta- 
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tion license existing at the termination 
of the lease, are contrary to the Com- 
munications Act and are not in the 
public interest. 

This Commission and its predeces- 
sor (Federal Radio Commission), pre- 
vious to this decision, has granted 
(without written opinion) authority 
for the assignment of licenses based on 
leases containing provisions that are 
found herein to be contrary to the 
Communications Act and not in the 
public interest. In approving these 
assignments the Commission accepted 
the lessee as one stepping into the shoes 
of the lessor with the same privileges 
and responsibilities; and it was the 
opinion of the Commission that its 
approval of an assignment did not car- 
ry with it approval of the provisions of 
the lease beyond the mere transfer of 
the license. Experience has shown, 
however, that this construction may 
mislead the public in general, as well 
as the parties to the lease agreements. 

In the case of M. A. Leese Radio 
Corporation, supra, this Commission 
without the lessee before it, gave notice 
that no station license privileges would 
be recognized in the “M. A. Leese 
Radio Corporation, or its assigns, or 
any of the stockholders thereof.” 
This was tantamount to saying that 
provisions in the lease under which the 
National Broadcasting Company op- 
erates Station WMAL, assuring the 
lessor of station license renewals and 
the possession of the station license 
existing at the time the lease termi- 
ates, could not and would not be bind- 
ing upon the Commission. If any ac- 
tion of this Commission or action of 
its predecessor, the Federal Radio 
Commission, in granting an assign- 
ment of a station license, may be con- 
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strued as an approval of lease provi- 
sions, assuring the lessor of station 
license renewals and/or the possession 
of the license existing at the termina- 
tion of the lease, then to that extent 
said actions are hereby overruled. 


Grounds for Decision 


On the record in this case the Com- 
mission finds : 

1. The provisions of the lease- 
agreement between the applicants here- 
in, providing assurance to the lessor of 
license renewals for Station KSFO 
and assurance of possession in the les- 
sor of the license of said station exist- 
ing at the termination of the lease, are 
in conflict with provisions of the Com- 
munications Act and not in the public 
interest ; 

2. A grant of the joint application 
of The Associated Broadcasters, Inc., 
and Columbia Broadcasting System of 
California, Inc., for consent to assign 
the license of Station KSFO under the 
provisions of the lease-agreement of 
June 26, 1936 between said parties, is 
contrary to §§ 309 (b) (1) and 310 
(b) of the Communications Act of 
1934; 

3. The proposed transferee is legal- 
ly, financially, and otherwise qualified 
as a licensee of Station KSFO but the 
provisions of the lease-agreement un- 
der which it would operate said sta- 
tion, assuring the transferor license re- 
newals and the possession of the exist- 
ing station license at the termination 
of the lease precludes the finding that 
the assignment of the license would 
serve public interest, convenience, and 
necessity. 

4. A grant of the joint application 
of The Associated Broadcasters, Inc., 
and the Columbia Broadcasting Sys- 
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tem of California, Inc., for consent to 
assign the license of Station KSFO is 
not in the public interest. 


ORDER 


Upon consideration of the entire 
record, it is ordered: 

That the joint application of The 
Associated Broadcasters, Inc., and Co- 
lumbia Broadcasting System of Cali- 
fornia, Inc., for consent to voluntary 
assignment of license of Station KSFO 
to Columbia Broadcasting System of 
California, Inc. (Docket No. 4208), 
be, and it is hereby, denied. 


Brown, Commissioner, concurring : 
I concur with the result reached by the 
majority of the Commission in this 
case, but I cannot subscribe to the rea- 
sons advanced by them for denial of 
the application. 

The majority have advanced for the 
first time the opinion that a contract 
of lease, which binds the lessee to make 
application for reassignment of the 
license to the lessor upon the expira- 
tion of the lease, is “contrary to the 
Communications Act and not in the 
public interest.” 

Section 301 of the act (47 USCA 
- § 301) provides: “. No person 
shall use or operate any apparatus for 
the transmission of communi- 
cations by radio ex- 
cept under and in accordance with this 
act and with a license in that behalf 
granted under the provisions of this 
act.” 

In making application to this Com- 
mission for a license, an applicant has 
the burden of showing that he has 
possession of and the right, without 
restriction, to use or operate certain 
described apparatus for the period of 
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the license applied for. The license 
period is fixed at six months by regu. 
tion and this Commission may not 
grant a license for a period in exces 
of three years (§ 307 (d)). Owner. 
ship of equipment is not required, | 
is sufficient if an applicant shows that 
he is in possession of certain equip. 
ment by virtue of a lease, sale, or other 
arrangement and that he will be in pos. 
session of such equipment during the 
term of the license. This, certainly, 
the applicant in this case had demon- 
strated. 

Sections 301 and 309 (b) (1) pre. 
vent the assertion by a licensee of any 
right in the license beyond its terms, 
The holding of a license may not vest 
in the licensee any right to operate the 
station or any right to the use of the 
frequencies designated beyond the 
terms and conditions of such license. 
And § 310 (b) prevents the transfer 
of a license without Commission con- 
sent in writing. The parties in this 
case have agreed to make application 
for reassignment of the license to the 
lessor upon termination of the lease. 
In one sense they have attempted to 
determine the right to use the frequer- 
cy as between themselves. But cet- 
tainly this assertion would have no 
effect upon the power of the Commis- 
sion. As to this Commission and its 
powers and duties under the Com- 
munications Act, the provision must be 
simply a nullity. 

I am unable to see how the granting 
of consent to the assignment of I- 
cense as proposed could possibly be 
construed as an approval of a thing 
which the law (§§ 301 and 309) spe- 
cifically negatives. Even if it be as 
sumed that the parties have asserted a 
right as against the Commission, we 
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cannot by our action repeal the express 
provisions of the statute. 

Moreover, §§ 303, 308, 309, 312, 
and others of the Communications Act 
confer upon this Commission broad 
regulatory powers with respect to the 
original issuance or subsequent modi- 
fication, revocation, or renewal of li- 
censes. These broad powers are spe- 
cific and they recognize that in the in- 
terest of the public the Commission 
may at any time, upon sufficient reason 
being shown, modify, revoke, or re- 
fuse a license. Again, we may not by 
our action repeal these provisions of 
the statute. 

Section 310(b) of the Federal 
Communications Act of 1934 (47 
USCA § 310(b)) governs the trans- 
fer of licenses : 


“(b) The station license required 
hereby, the frequencies authorized to 


be used by the licensee, and the rights 
therein granted shall not be trans- 
ferred, assigned, or in any manner 
either voluntarily or involuntarily dis- 
posed of, or indirectly by transfer or 
control of any corporation holding 
such license, to any person, unless the 
Commission shall, after securing full 
information, decide that said transfer 
is in the public interest, and shall give 
its consent in writing.” (Italics sup- 
plied.) 

The public interest, therefore, is the 
standard we must apply in this case. 
I fail to follow the reasoning of the 
majority that the reversionary provi- 


sion in the lease is per se contrary to 
the public interest. It is difficult to 
see how the public in this case would 
be harmed by the fact that the pro- 
posed assignee would operate his sta- 
tion with equipment leased rather than 
purchased. The public is interested in 
the continued operation of the station 
and the continued improvement of its 
technical service and programs, but 
unless such are jeopardized by some 
provision of the instrument of con- 
veyance, the exact form whether lease, 
sale, or gift, is unimportant. Where 
a fact appearing in the record has no 
reasonable or proximate effect upon 
the programs or service of the station, 
the public interest is not concerned. 

There are aspects of this case other 
than those assigned by the majority 
because of which I concur in the de- 
nial of the application. The sole test 
is whether the granting of the instant 
application would serve the public in- 
terest. From the record, I am unable 
to find that any benefit whatever 
would be derived by the public if this 
application be granted. The public 
will have the benefit of the present 
programs carried by Station KSFO 
and, in addition, will not be denied 
Columbia Broadcasting System’s pro- 
grams, which are now being carried 
by Station KFRC. I am, therefore, 
content in this case to ground my de- 
cision upon the fact that the applicant 
has failed to show sufficient reasons in 
the public interest to warrant the 
granting of this application. 
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Re Chicago, Milwaukee, St. Paul & 
Pacific Railroad Company 


[Docket No. 2883, Report and Order No. 1732.] 


Service, § 267 — Discontinuance — Railroad station — Losses. 
1. The Board may require a railroad to maintain a station and to furnish 
essential accommodations and facilities in relation thereto if reasonably 
necessary for the public convenience, even though a loss will be sustained 
by the railroad in connection therewith, p. 392. 


Service, § 267 — Abandonment of stations — Evidence — Balancing of conver- 
iences. 


2. The Board, in determining whether or not railroad stations should be 
abandoned and discontinued, must decide each case upon its own particular 
facts, and unless the evidence shows that the station is absolutely essential 
to public welfare and not merely convenient, then there must be balanced 
the relative expense to the road against the relative convenience to the 


public, p. 392. 


Service, § 267 — Discontinuance — Stations — Loss of revenue. 
3. Loss of revenue has some bearing on the nonperformance of the duty 
to provide railroad stations and adequate facilities in connection therewith, 
since this duty goes to the convenience of the public and may not be ab- 
solutely essential, p. 392. 


Service, § 267 — Abandonment of stations — Evidence — Losses. 


4. Evidence showing that a railroad is losing revenue at a station which it 
wishes to abandon, without due regard to the railroad’s duty in serving 
the public, is wholly insufficient to authorize the Board to approve the 
abandonment of such station, p. 393. 


Service, § 267 — Abandonment of stations — Losses. 


5. The Board may refuse to authorize a railroad to close one of its sta- 
tions where the expense involved in maintaining such station will not be 
so unreasonably out of proportion to the convenience afforded to the public 
as to impose an unlawful burden upon the railroad, p. 393. 


Service, § 267 — Abandonment of stations — Prospective business. 


6. The Board may properly consider evidence of prospective business at 
a railroad station along with evidence as to the loss of revenue in determin- 
ing whether or not the railroad should be allowed to close that station, 
p. 393. 


[November 16, 1938.] 


f ioeeninoae for authority and permission to discontinue a 
railroad station; dismissed. 
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RE CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC R. R. CO. 


| ApPEARANCES: L. K. Sorensen, 
Superintendent, Butte, and C. S. Win- 
ship, Freight and Passenger Agent, 
Great Falls, for the Chicago, Milwau- 
kee, St. Paul and Pacific Railroad 
Company ; G. A. Gilpatrick, represent- 
ing Hilger Community Club, Hilger, 
for the protestants ; John W. Bonner, 
Counsel, Helena, for the Board. 


By the Commission: Heretofore 
the Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company filed with 
us an application for an order author- 
izing and permitting it to discontinue 
its agency at Hilger, Montana. Pur- 
suant to said application and upon 
proper notice to the Railroad Company 
and the public, the matter was set for 
hearing at Hilger, Montana, on 
August 30, 1938. At the hearing, 
evidence was introduced by both the 


applicant and the protestants. 


Hilger, Montana, is located on a 
branch line of the applicant and is in 
Fergus county. It is the only station 
between Lewistown and Roy, and be- 
tween Lewistown and Winifred. The 
applicant has a passing track and an 
industry track, along which is located 
an elevator, owned by the Case Grain 
Company, one stockyard and loading 
and unloading chute. All United 
States mail and less than car-load ship- 
ments of freight and express are han- 
dled by the Stendal Transportation 
Company of Lewistown, and the only 
train service on the branch line to Roy 
and Winifred is on such days as car- 
load shipments warrant such service. 
For some time past before the hearing 
herein, the elevators in and about Hil- 
ger were not open for business and 
shipments of grain from around Hil- 


391 


ger were transported, for the most 
part, by truck to Lewistown. 

The population of the town of Hil- 
ger is approximately one hundred 
persons but the town is located in the 
heart of what is known as one of the 
best wheat countries in Montana and 
during good times, in addition to 
wheat shipments, a great number of 
stock is shipped from Hilger. It must 
be understood that the applicant serves 
a large farming and stock district 
around Hilger, which territory has a 
population of approximately 1,500 
persons. 

The territory in and about Hilger 
has heretofore suffered a _ severe 
drouth, which has resulted in a de- 
crease of production, both as to farm- 
ing commodities and as to live stock. 
The evidence submitted by the protes- 
tants went to show that when times 
were good the applicant received most 
of the shipments from the farmers 
and stockmen and that since the 
drouth, the live-stock men are attempt- 
ing to restock their ranches and, as a 
consequence, the applicant will be ben- 
efited thereby. In addition to this, 
the protestants stated that if we were 
to approve the application for aban- 
doning the station at Hilger, there 
would be approximately 40 miles on 
applicant’s route which would be with- 
out station facilities and that it would 
be inconvenient for the farmers and 
stockmen to go to Lewistown to ship 
or to receive live stock, farm prod- 
ucts, and other commodities. 

At the time of the hearing the ter- 
ritory served by the station of Hilger 
had the best prospects in years for a 
fine wheat crop. Our investigation 
shows that these prospects were well 
founded and that this territory pro- 
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duced one of the heaviest crops that it 
has experienced in years. In the vi- 
cinity of Hilger, approximately 6,490 
acres of wheat were harvested. All 
of the protestants’ evidence went to 
show that the applicant would receive 
the benefit of the wheat shipments and 
that, because of the fine prospective 
conditions in that territory for live 
stock and crops, we should not ap- 
prove the closing of the station by the 
applicant. 

The applicant introduced in evi- 
dence a statement showing its revenues 
and expenses for its station at Hilger. 
The statement, however, does not in- 
clude any business done in some of the 
territory which is handled by the Hil- 
ger agency. One of the witnesses for 
the applicant admitted that the appli- 
cant had made no statement for antici- 
pated revenue for the coming year but 
that it expected to have a considerable 
increase in its earnings over those of 
last year because of the good crop 
conditions in this territory. 

It should be further observed that 
applicant did not attempt to show 
whether its other stations in Montana 
or elsewhere were losing or making 
money. The statement submitted by 
applicant does show that the railroad 
company is losing some money because 
of maintaining the station at Hilger 
and was content to rest its case on this 
statement without attempting, in any 
way, to give this Board additional in- 
formation. 


[1] There is no question but that 
this Board may require a railroad to 
maintain a station and to furnish es- 
sential accommodations and facilities 
in relation thereto, even though a loss 
will be sustained by the road in con- 
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nection therewith if the maintenance 
of such a station and the furnishing 
of essential accommodations and facil- 
ities in relation thereto are reasonably 
necessary for the public convenience. 
State ex rel. Burr v. Seaboard Air 
Line R. Co. (1927) 92 Fla. 1139, 111 
So. 281, 735, certiorari dismissed 
(1927) 275 U. S. 574, 72 L. ed. 434, 
48 S. Ct. 17. 

[2] Especially is this so where, as 
here, the applicant merely showed loss 
of revenue as to the station in ques- 
tion without any showing as to wheth- 
er or not the public would be incon- 
venienced by the closing of said sta- 
tion. In determining whether or not 
stations should be abandoned and dis- 
continued each case must be decided 
upon its own particular facts and w- 
less the evidence shows that the station 
is absolutely essential to public welfare 
and not merely convenient, then there 
must be balanced the relative expense 
to the road against the relative con- 
venience to the public. State ex rel. 
Railroad Comrs. v. Atlantic Coast 
Line R. Co. 77 Fla. 366, P.U.R. 
1919D, 692, 81 So. 498. 


[3] It should be noted that there 
is a distinction in the duties which a 
railroad company owes to the public. 
We may safely say that it is essential 
to the public welfare that the railroads 
provide fit and suitable roadbeds, 
tracks and equipment, a duty which is 
essentially different than the railroad’s 
duty to provide stations and adequate 
facilities in connection — therewith. 
This latter duty goes to the conven- 
ience of the public and may not be ab- 
solutely essential, while the former 
duty is, of course, essential, in that 
it goes to insure the safety and prop- 
erty of the patrons of the railroads. 
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It follows therefore that the loss of 
revenue is no excuse for nonperform- 
ance of the former duty, while it does 
have some bearing on the nonper- 
formance of the latter duty of the rail- 
road. 

[4] We are not unmindful of the 
fact that the railroads must practice 
economies in some manner in order 
to adjust their present financial diffi- 
culties. In practicing these economies, 
undoubtedly it is necessary for the 
railroads to abandon and discontinue 
stations which no longer serve public 
convenience and necessity. Further- 
more, regulating boards should not, 
in our opinion, refuse to allow the rail- 
roads to abandon such stations when 
the railroads can profit thereby and the 
public will not be inconvenienced. 
However, all facts should be taken in- 
to consideration and where the rail- 
road, as it has done here, contented 
itself merely with evidence showing a 
loss of revenue at the station which 
it wishes to abandon, without due re- 
gard to its duty in serving the public, 
such evidence is wholly insufficient to 
authorize us to approve its petition for 
abandonment. 

[5] We believe in this case that if 
the applicant maintains the station in- 


volved that its expense in so doing 
will not be so unreasonably out of pro- 
portion to the convenience afforded to 
the public as to impose an unlawful 
burden upon the applicant, a fact 
which authorizes us to refuse to grant 
applicant the right to close its station. 
State ex rel. Railroad Comrs. v. Flor- 
ida East Coast R. Co. (1914) 67 Fla. 
83, 100, 64 So. 443. 

[6] As heretofore shown, the evi- 
dence of the protestants, which was 
not disputed, shows that the prospec- 
tive business at the station of Hilger 
will become better and afford the ap- 
plicant increased revenue. Where 
this is so, we may properly consider 
this prospective public business in de- 
termining whether or not applicant 
should be allowed to close its station 
in connection with the evidence ap- 
plicant introduced as to the loss of 
revenue. Smith v. Seaboard Air-Line 
R. Co. (1912) 10 Ga. App. 227, 73 S. 
E, 523. 

It is our opinion, after weighing all 
of the pertinent facts relating to the 
present application, that it should not 
be approved and we, therefore, are 
obliged to dismiss the same. 

An appropriate order will be en- 
tered. 





MONTANA PUBLIC SERVICE COMMISSION 


Re Great Northern Utilities Company 


[Docket No. 2736, Report and Order No. 1737.] 


Rates, § 190 — Presumption of reasonableness — Evidence of unreasonableness. 


l. Existing utility rates filed and approved by the Commission must be 
presumed reasonable and should not be disturbed except upon clear and 
convincing evidence that they are unreasonable, p. 395. 
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Rates, § 42 — Commission approval — Public hearing. 
2. The Commission cannot approve a rate increase without a public hear. 
ing, p. 395. 

Valuation, § 45 — Rate base — Assessed valuation — Evidence. 
3. The Commission, in arriving at the rate base, will take notice of the 


assessed valuation of the utility, but it will not give such evidence any 
greater weight than other evidence introduced in the case, p. 395. 


Valuation, § 17 — Rate base. 


4. No hard and fast rule can be safely laid down for fixing the value of 
a public utility for rate-making purposes, p. 396. 


Return, § 9 — Fair and reasonable — Fair value basis. 


5. A utility is entitled to earn a fair and reasonable return upon the present 
value of its property used and useful in the public service, p. 396, 


Return, § 15 — Reasonableness. 
6. The Commission must consider each case upon its own peculiar facts 
in determining whether or not a utility is earning a fair and reasonable 
return upon the present value of its property, used and useful in the public 
service, p. 396. 

Rates, § 180 — Laches — Rate increase — Status quo. 
7. The mere fact that a utility has not asked for an increase in rates for 
a long period of time is not in itself sufficient reason to deny such an 
increase if the facts warrant it, but to allow a utility that has slept on its 
right to a rate increase over a period of years, if it in fact does have any 
such right to increase its rates suddenly, so as to put it in a status quo 
is to be unfair to the utility and to its patrons as well, p. 396. 


Return, § 43 — Reasonableness — Past losses — Amortization of deficit. 
8. The Commission, in determining whether or not a rate is reasonable 
or unreasonable, cannot take into consideration the past losses of the utility, 
and the fact that it has operated at a loss in prior years does not entitle it 
to an unreasonable rate of return for the future in order to amortize or 
make up for the past deficit, p. 397. 


Return, § 43 — Return in past — Reasonableness of present rates. 
9. The fact that a utility has made a reasonable return in the past does 
not require it to operate in the future under a rate that is not reasonable, 
p. 397 

Expenses, § 118 — Uncollectible accounts. 
10. Uncollectible accounts must be considered in determining whether or 
not a utility is making a reasonable or unreasonable rate of return, even 
though such accounts are not charged to operating expenses, p. 398. 

Expenses, § 118 — Recoupment of losses — Delinquent customers. 
11. Rates should not be fixed high enough to enable a utility to recoup 
losses from delinquent customers, p. 398. 

Expenses, § 118 — Uncollectible accounts. 


12. The Commission should not simply establish an arbitrary percentag¢ 
for all cases to be allowed for uncollectibles, but rather such percentage 
should be arrived at under the facts of each case in rate investigations, 
p. 398. 

[December 2, 1938.] 
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RE GREAT NORTHERN UTILITIES CO. 


Ss for approval of schedule increasing gas rates; 
schedule disapproved and rate increase as prescribed by the 
Commission approved. 


APPEARANCES: Donovan and Don- 
ovan, Attorneys, Shelby, and E. G. 
Toomey, Attorney, Helena, for the 
Great Northern Utilities Company, a 
corporation; Cedor B. Aronow, At- 
torney, Shelby, for the protestants ; 
John W. Bonner, Counsel, Helena, for 
the Commission. 


By the Commission: Heretofore 
the Great Northern Utilities Company 
submitted for our approval Schedule 
6-A canceling Schedule 5-A. Sched- 
ule 5-A reads as follows: [Schedules 
omitted. ] 

It is apparent that in asking us to 
approve Schedule 6-A the utility is 


asking us to approve a much higher 
rate than is now approved by this 
Commission as shown by Schedule 
5-A. 


The Great Northern Utilities is en- 
gaged in the business of furnishing 
natural gas to the inhabitants of the 
city of Shelby, Montana. This util- 
ity'’s competitor in the same town is 
the Citizens Gas Company. Hereto- 
fore there has existed more or less of 
arate war between these utilities and 
in 1929 because of their practices this 
Commission attempted to regulate 
their rates in a just and reasonable 
manner. Public Service Commission 
v. Great Northern Utilities Co. Report 
and Order No. 1530 (P.U.R.1929B, 
176). The matter finally reached our 
supreme court in the case of Great 
Northern Utilities Co. v. Public Serv- 
ice Commission, 88 Mont. 180, P.U.R. 
1930E, 134, 293 Pac. 294, and other 
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courts. Litigation did not terminate 
until the early part of 1933. The 
utility resisted our increasing its rates, 
claiming them to be reasonable under 
the circumstances then existing. In 
this regard see Re Citizens Gas Co. 
(1938) 31 M. U. R. —, 26 P.U.R. 
(N.S.) —, post. 

The present Schedule 5-A was ap- 
proved by this Commission on June 
17, 1933. Prior to that time the only 
legal schedule for this utility was 
Schedule 3-A which reads as follows: 
[Schedule omitted. ] 

[1] Existing rates filed and ap- 
proved by this Commission must be 
presumed reasonable since in filing and 
approving Schedule 5-A the utility 
and this Commission must have been 
of the opinion at that time that the 
said schedule would yield to the utility 
a reasonable return upon its invest- 
ment. Existing rates should not be 
disturbed except upon clear and con- 
vincing evidence that they are unrea- 
sonable. The utility did not in any 
way complain about this schedule until 
it filed with us on December 17, 1937, 
its proposed Schedule 6-A for our ap- 
proval. 

[2] This Commission in our opin- 
ion is not empowered to approve a rate 
increase without a public hearing. We 
therefore held a public hearing after 
due and lawful notice to the utility and 
the public at Shelby, Montana, on 
March 29, 1938, to determine whether 
or not we should approve the rates 
enumerated in Schedule 6-A. 

[3] At the hearing considerable 


26 P.U.R.(N.S.) 





MONTANA PUBLIC SERVICE COMMISSION 


evidence was introduced both by the 
utility and those who opposed our ap- 
proving the said schedule. The utility 
claimed and this evidence was not dis- 
puted that though this Commission 
heretofore determined in Report aud 
Order No. 1530, supra, that the util- 
ity’s property used and useful which 
was devoted to natural gas service for 
the convenience of the public on Jan- 
uary 1, 1928, was $43,214.22 that be- 
cause of additions since that time the 
present value of the property as of 
January 1, 1938, amounted to $47,- 
608. The utility in its entirety, in- 
cluding fixtures and supplies, was as- 
sessed at $15,951 for the year 1937. 
In arriving at the rate base in any 
case, while we take notice of the as- 
sessed valuation of the utility as we 
are authorized to do (§ 3884, Rev. 
Codes Mont. 1935), nevertheless we 


do not give this evidence any greater 
weight than other evidence introduced 


in the case. We do, however, take in- 
to consideration the experience that we 
have gained as members of the Com- 
mission and what the records of this 
particular utility show, which are filed 
in our office. Re Horning (1938) 31 
M. U. R. —, 24 P.U.R.(N.S.) 462. 
Considering all pertinent elements the 
present value of the utility undoubt- 
edly would not exceed $40,000. Oper- 
ating expenses for the year 1937 to- 
taled $22,421.81 and the revenues de- 
rived from the operation of the util- 
ity totaled $13,994.76 for the same 
year. The utility has 347 customers. 
The utility’s annual report for 1936 
shows that its uncollectible accounts 
amount to $13,405.48 and 1937 its 
uncollectible accounts have increased 
to $16,028.31. 

[4, 5] No hard and fast rule can 
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be safely laid down for fixing the vq. 
ue of a public utility for rate-making 
purposes. Petersburg Gas Co, y. 
Petersburg, 132 Va. 82, PUR 
1922C, 172, 110 S. E. 533. Hoy. 
ever, this Commission has held thy 
a utility is entitled to earn a fair and 
reasonable return upon the present 
value of its property, used and useful 
in the public service. Re Big Hom 
Oil & Gas Develop. Co. (1938) 31 M. 
U. R. —, 27 P.U.R.(N.S.) —; Miles 
City v. Montana-Dakota Utilities Co, 
(1938) 31 M. U. R. —, 26 P.UR. 
(N.S.) 358; Consumers v. Saltese 
Electric Light & Water Co. (1938) 31 
M. U. R. —, 26 P.U.R.(N.S.) 333: 
Re Thompson Falls (1938) 22 P.U.R. 
(N.S.) 337; Re Horning, supra. See 
also Great Northern Utilities Co. v. 
Public Service Commission, supra. 
[6, 7] In determining whether or 
not a utility is earning a fair and rea- 
sonable return upon the present value 
of its property, used and useful in the 
public service, each case must stand 
upon its own peculiar facts. Here the 
utility has been content to be governed 
by Schedule 5-A since June 17, 1933, 
until December 17, 1937, when it 
asked that its rates be increased. 
There is nothing in the evidence to 
show that conditions have substantial- 
ly changed as far as the operation of 
the utility is concerned between the 
dates mentioned. While we realize 
that in an ordinary case the mere fact 
that a utility has not asked for an in- 
crease in rates for a long period of 
time is not in itself sufficient reason 
to deny such an increase if the facts 
warrant it, nevertheless we do not be- 
lieve it to be good business that a util- 
ity sleep on its rights for rate i 
creases over a period of years if it 
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does in fact have any such rights. A 
utility should at all times be alert and 
should not lose money because of in- 
sufficient rates over a period of years 
and then suddenly ask a Commission 
to approve a rate which will put it in 
status quo. To allow such a procedure 
is to be unfair to the utility and to its 
patrons as well. Such a condition 
should not be tolerated even though a 
utility is engaged in a rate war. 

[8, 9] If this utility has lost money 
during the past several years, the fact 
remains that this Commission in de- 
termining whether or not a rate is rea- 
sonable or unreasonable cannot take 
into consideration the past losses of 
the utility, and the fact that it has op- 
erated at a loss in prior years does not 
entitle it to an unreasonable rate of 
return for the future in order to amor- 
tize or make up for the past deficit. 
Georgia R. & Power Co. v. Georgia 
R. Commission, 262 U. S. 625, 67 L. 
ed. 1144, P.U.R.1923D, 1, 43 S. Ct. 
680; State ex rel. Capital City Water 
Co. v. Public Service Commission 
(1923) 298 Mo. 524, 252 S. W. 446; 
Minneapolis v. Rand (1923) 285 Fed. 
818. Conversely we have heretofore 
held that the fact that a utility has 
made in the past a reasonable return 
does not require it to operate in the 
future under a rate that is not reason- 
able. Consumers v. Saltese Electric 
Light & Water Co. supra. 

We believe that the uncollectible ac- 
counts of this utility are exceedingly 
unreasonable. There is no breakdown 
to show just what condition these ac- 
counts are in. Where a utility had 
uncollectible accounts which we felt 
were out of reason as here, we said: 

“Charges for uncollectible accounts 
should not be allowed as an item of 
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operating expense, unless the accounts 
are in reason uncollectible, since the 
public utility must employ more than 
ordinary diligence to collect the sums 
due it, because rates are prescribed on 
the principle that each consumer and 
each class of consumer must bear its 
just share of the costs of service. Lib- 
by v. Libby Water & Electric Co. 
(Mont.) P.U.R.1922E, 402. Under 
the rules of this Commission each util- 
ity may require from any consumer or 
prospective consumer a deposit intend- 
ed to guarantee payment of bills. In 
this case there is nothing in the record 
to justify such an item for uncollecti- 
ble accounts. In fact, some of the ac- 
counts classed as uncollectible are se- 
cured by notes and others are paid. 
As to the remaining uncollectible ac- 
counts, we have no idea as to why they 
are uncollectible. 


“However, a delinquency in collect- 
ing accounts which shows an inexcusa- 
ble indulgence on the part of the utility 
is not chargeable to the customers in 
general, where the company has the 
advantage of regulations designated to 
insure promptitude in payment and the 
burden for such uncollectible accounts 
should be upon the utility and not up- 
on its patrons. Public Service Com- 
mission v. Great Northern Utilities 
Co. (Mont.) P.U.R.1929B, 176. 


“To sum up, it is our opinion that 
consumers who pay their bills prompt- 
ly should not be penalized by requir- 
ing them to bear excessive charges be- 
cause of uncollectible accounts where 
a utility is permitted to require depos- 
its under our rules as a protection 


against such accounts. Where justi- 
fication is shown in a particular case, 
of course, a certain percentage may be 
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allowed for uncollectible accounts as 
circumstances warrant. However, be- 
cause of the condition these accounts 
are in, under the evidence, we do not 
see how we can charge them off in 
determining this case.”” Re Horning 
(1938) 31 M. U. R. —, 24 P.ULR. 
(N.S.) 462, 472. 

[10-12] It may be argued that the 
uncollectible accounts are not charged 
under operating expenses. However, 
uncollectible accounts represent a loss 
of revenue to the utility. In deter- 
mining whether or not a utility is mak- 
ing a reasonable or unreasonable rate 
of return these accounts must be con- 
sidered whether they are charged to 
operating expenses or otherwise. 
Technical methods of accounting will 
not eliminate them. Laxity in requir- 
ing deposits from consumers in order 
to procure business during a rate war 


or otherwise is no excuse for a utility 
to have an unreasonable item for un- 


collectible accounts. It is obvious that 
if this utility abides by our rules and 
regulations and the laws relating to 
uncollectible accounts in light of the 
rate increase granted it herein that it 
will undoubtedly make a reasonable 
return. Rates should not be fixed 
high enough to enable a utility to re- 
coup losses from delinquent custom- 
ers. Re Light, Fuel & Power Co. 
(1917) 1 W. V. P. S. C. Decisions 
439. It is unnecessary to cite the de- 
cisions as to what percentage should 
be allowed for uncollectible accounts 
since these decisions allow from 4 of 1 
per cent on the estimated gross revenue 
for uncollectible revenue to as high as 
2 per cent. However, in our opinion 
this Commission should not simply es- 
tablish an arbitrary percentage for all 


cases to be allowed for uncollectible 
but on the contrary such percentage 
should be arrived at under the facts of 
each case. We see no reason in this 
case why we should allow the utility 
more than 2 per cent per year of its 
gross revenues for uncollectibles. 

We realize that there have been ad- 
ditions to the plant and after making 
a thorough study of this case we feel 
that if we grant the utility an increase 
of 5 cents which would make its rates 
20 cents and the utility follows the law 
and our rules with diligence that such 
a rate will be sufficient to enable it to 
receive a fair return on its property 
used and useful in the public service 
under the principles of law relating 
thereto. We must require the utility 
to follow our rules and regulations re- 
lating to uncollectible accounts imme- 
diately and to require deposits from 
its customers to guarantee payments 
of accounts as provided for by our 
rules and regulations. 

We venture no prophecy now, with- 
out absolute compliance by the utility 
with our rules as to whether the gas 
rates herein allowed will continue to 
be reasonable. In granting this in- 
crease we have taken into considera- 
tion the fact that a rate war has existed 
within the town of Shelby and we have 
this day approved a rate similar to the 
one here for this utility’s competitor, 
namely, the Citizens Gas Company. 
It is hoped that these utilities will now 
proceed in a business-like way so that 
the utilities and their patrons may ber- 
efit thereby. 

The rates herein allowed will be 
come effective January 15, 1939. 

An appropriate order will be en- 
tered. 
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SECURITIES AND EXCHANGE COM. v. ASSOCIATED G. & E. CO. 


UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Securities and Exchange Commission 


v 


Associated Gas & Sluceic Company et al. 


[No. 145.] 
(99 F. (2d) 795.) 


Security issues, § 1 — What constitutes sale — Delivery of modified certificate 
— Extension of maturity. 


1. An investment certificate of a registered holding company, upon which 
is stamped a legend stating that a certain per cent of principal has been 
paid and that the holder thereof agrees to an extension of the date of 
maturity of the balance, is, when delivered to the holder of the old cer- 
tificate, sold within the meaning of § 6 (a) of the Holding Company Act, 
16 USCA § 79f (a), p. 401. 


Security issues, § 1 — What constitutes issuance — Alteration of old certificate 
— Extension of maturity. 
2. Delivery to a security holder of an investment certificate, after stamp- 
ing thereon a legend stating that a certain per cent of the principal has 
been paid in consideration of the holder’s agreeing to an extension of 
maturity of the unpaid portion, constitutes the issuance of a security, 
p. 401. 


Security issues, § 38 — Necessity of declaration and authorization — Securities 
stamped to extend maturity date. 
3. Issuance by a registered holding company of a security by stamping an 
old certificate to extend the maturity date is such an issuance of securities 
as requires the filing of a declaration under § 7 of the Holding Company 
Act, 15 USCA § 79g, and an order of the Commission is necessary to 
render the new certificate lawful, p. 401. 


Security issues, § 38 — Necessity of Commission authority — Statutory require- 
ments — Holding companies. 

4. Supervision granted to the Securities and Exchange Commission over 
arrangements to extend the maturity of securities, by § 12 (e) of the 
Holding Company Act, 15 USCA § 791 (e), aimed at regulating the solici- 
tation of proxies, does not conflict with the provisions of the law requiring 
the filing of a declaration and an order of the Commission to validate the 
issuance and sale of securities by stamping on old securities a provision 
for extension of the date of maturity, p. 402. 


Security issues, § 38 — Extension of maturity — Application of statute — Con- 
sistency of Commission action. 


5. The fact that the Securities and Exchange Commission did not treat 
extended securities as new issues for the purpose of continuing trading 
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privileges in no way involves the assumption that they should not be re. 
garded as new sales or issues under the statutory provisions relating to the 
filing of a declaration under §§ 6 (a) and 7 (c) and (d) of the Holding 
Company Act, p. 403. 
Statutes, § 13 — Construction — Holding Company Act — Interpretation of 
Commission. 


6. Interpretation of the Public Utility Holding Company Act by the Securi- 
ties and Exchange Commission should control unless plainly erroneous, 
p. 403. 

[November 7, 1938.] 


— from order of District Court restraining defendants 

from directly or indirectly extending the maturity date of 

securities without complying with § 7 of the Public Utility 

Holding Company Act of 1935, and with the order under such 

section permitting such declaration to become effective as re- 

quired by § 6(a) of such act; order affirmed. For decision of 
lower court, see 26 P.U.R.(N.S.) 275. 


¥ 


APPEARANCES: ‘Travis, Brown- issued and sold or otherwise disposed 
back & Paxton, of New York city of. As a result of various reacquisi- 
(Charles M. Travis, Garrett A. tions and exchanges for other securi- 
Brownback, and Jesse J. Holland, all ties, the amount of the certificates out- 


of New York city, of counsel), for de- standing in the hands of the public 
fendants-appellants; Chester T. Lane, (exclusive of $144,800 which had 
of Washington, D. C., General Coun- been extended under previous propos- 
sel (Lewis M. Dabney, Jr., Milton V. als) had by January 26, 1938, been 
Freeman, and David Ginsburg, all of reduced to about $3,200,000. In or- 
Washington, D. C., of counsel), for der to conserve cash and to avoid re- 
Securities and Exchange Commission. financing the securities of a public util- 
Before Manton, Augustus N. Hand, ity holding company in difficult and 
and Chase, Circuit Judges. uncertain times, the company on Jan- 
uary 26, 1938, submitted to the hold- 

Aucustus N. Hanp, C. J.: The ers of the certificates a proposal to pay 
Securities and Exchange Commission off 20 per cent of the principal coming 
brought the above suit against Asso- due and to extend the maturity date of 
ciated Gas & Electric Company, here- the balance either for one year or for 
after called the “company,” to restrain five years from the date of maturity 
it and other defendants from extend- at the option of the holder. As an in- 
ing the maturity date of certain of its ducement to the holders to extend pay- 
bonds of an issue known as “53 per ment of their certificates for five years 
cent convertible investment certifi- an additional interest advance of 2 
cates” maturing on November 15, per cent was offered. Enclosed with 
1938. During the years 1928 and_ the extension offer was a form of let- 
1929 approximately $31,000,000 at ter of transmittal addressed to the 
par of the investment certificates were company’s agent, to be filled out and 
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signed by the holder agreeing to the 
particular extension elected, with au- 
thority to stamp such extension on his 
certificate. No change in the certifi- 
cates was proposed other than the ex- 
tension of the maturity date of the 
principal that was to remain unpaid, 
and the interest was to continue at the 
original rate of 54 per cent per annum. 
The extension was to be effected by 
stamping (by a rubber stamp) a legend 
on such certificates as were payable to 
bearer and affixing coupons for the ex- 
tended period. The form of the leg- 
end to be stamped on registered cer- 
tificates when extended for one year 
was as follows: 

“Twenty per cent of the principal 
amount of this certificate has hereto- 
fore been paid. The holder of this 
certificate, for value received has 
agreed to the extension of the maturi- 
ty of the unpaid portion of the princi- 
pal hereof to November 15, 1939, to 
which each successive holder hereof 
is bound by the acceptance hereof. 
This certificate shall continue to bear 
interest, payable quarterly, upon the 
unpaid portion of the principal hereof, 
at the rate of 54 per cent per annum.” 


The legends stamped on certificates 
extended for five years, as well as on 
those in bearer form, were substan- 
tially the same. 

[1-3] At the time of the extension 
proposed the company was not a reg- 
istered holding company under the 
Holding Company Act, 15 USCA §§ 
79-792—6. It registered as such on 
March 29, 1938, but continued to 
make extensions without filing a decla- 
ration under § 7 of the Holding Com- 
pany Act, 15 USCA § 79g, because 
counsel advised that in their opinion an 
extension of the maturity did not con- 
[26] 
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stitute an issue or sale of a security 
within the meaning of § 6(a) of that 
act, 15 USCA § 79f(a), which reads 
as follows: “Section 6 [§ 79f]. (a) 
Except in accordance with a declaration 
effective under § 7 [§ 79g] and with 
the order under such section permit- 
ting such declaration to become effec- 
tive, it shall be unlawful for any reg- 
istered holding company or subsidiary 
company thereof, by use of the mails 
or any means or instrumentality of 
interstate commerce, or otherwise, di- 
rectly or indirectly (1) to issue or sell 
any security of such company; or (2) 
to exercise any privilege or right to 
alter the priorities, preferences, voting 
power, or other rights of the holders 
of an outstanding security of such 
company.” 

The term “issue” is not defined in 
the act, but in § 2 (a) (23), 15 USCA 
§ 79b (a) (23), the word “sell” is 
defined thus: “ ‘Sale’ or ‘sell’ includes 
any sale, dispositon by lease, exchange 
or pledge, or other disposition.” 

Judge Clancy held in the court be- 
low that the securities evidenced by 
the stamped certificates delivered to 
the holders of the old certificates were 
“sold’”’ within the meaning of § 6(a) 
of the Holding Company Act, 15 
USCA § 79f(a), and made an order 
restraining the defendants pendente 
lite from “directly or indirectly ex- 
tending the maturity date of any of 
the 54 per cent convertible invest- 
ment certificates of the Associated 
Gas and Electric Company to Novem- 
ber 15, 1939, or to November 15, 
1943, or to any other date by use of 
the mails or any means or instrumen- 
tality of interstate commerce, except in 
accordance with a declaration under 
§ 7 of the Public Utility Holding Com- 
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pany Act of 1935 and with the order 
under such section permitting such 
declaration to become effective, as re- 
quired by § 6(a) of such act.” The 
defendants have appealed from his or- 
der. In our opinion it should be af- 
firmed. 


If it had been proposed that the old 
certificates should be surrendered and 
that new securities having later ma- 
turity dates should be issued in their 
place it is not questioned that § 6(a) 
(1), 15 USCA § 79f(a) (1), would 
apply and a declaration under § 7, 15 
USCA § 79g, and an order of the 
Commission would be necessary to 
render the new certificates lawful. The 
effect of the proposal under consider- 
ation would be identical Why a 
stamp on the old certificates extending 
their maturity when accepted by the 
owner would not amount to the issue 
or sale of a security is hard to see. 
He would thereby surrender his right 
to have the certificate paid in full on 
November 15, 1938, and in place of 
it would receive 20 per cent in cash and 
acquire the right to payment of the 
remaining 80 per cent a year or five 
years later, instead of upon the orig- 
inal date. There would be a legal con- 
sideration for the new obligation and 
the fact that the same piece of paper 
would contain the earlier and the later 
obligation seems quite immaterial. To 
treat the proposed arrangement as be- 
yond the jurisdicticn of the Securities 
and Exchange Commission would 
seem to place form above substance 
and to defeat the statutory purpose of 
safeguarding the public interest by af- 
fording the means of investigating the 
merits of such transactions by the 
Commission so that issues of securi- 
ties may be stopped if found inexpe- 
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dient for the security holders. There 
may be doubt about whether the secy- 
rity holder will be as well off if he ex. 
tends the date of payment and leaves 
his claim at the risk of the business for 
one or five years more as he would be 
if he insisted upon its present liquida- 
tion. He is in effect making a further 
investment and if the general policy 
of the act is sound he is entitled to 
have the guidance of the Commission 
as to its desirability. It is true that 


some of the risks, such as the priority 
of certain liens to his claim, may have 
been settled when he made his original 
investment but the continuance of it 
necessarily involves new dangers. 


[4] It is argued by the appellants 
that § 12(e) of the Holding Com- 
pany Act, 15 USCA § 79] (e), gives 
sufficient supervision over arrange- 
ments to extend the maturity of se- 
curities without invoking the provi- 
sions of §§ 6(a) and 7. Section 12 
(e) reads as follows: “(e) It shall 
be unlawful for any person to solicit 
or to permit the use of his or its name 
to solicit, by use of the mails or any 
means or instrumentality of interstate 
commerce, or otherwise, any proxy, 
power of attorney, consent, or author- 
ization regarding any security of a 
registered holding company or a sub- 
sidiary company thereof in contraven- 
tion of such rules and regulations or 
orders as the Commission deems nec- 
essary or appropriate in the public in- 
terest or for the protection of invest- 
ors or consumers or to prevent the 
circumvention of the provisions of this 
title or the rules, regulations, or orders 
thereunder.” 

It is reasonably plain from the text 
of § 12(e) that it aims at regulating 
the solicitation of proxies. The 
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House Committee stated the object of 
§ 12(e) thus: “Subsection (e) cov- 
ers the solicitation of proxies in con- 
nection with all holding company and 
subsidiary company securities so that 
such solicitations will not afford the 
basis for subtle control adverse to the 
interests of investors who have a right 
to be kept fairly and properly informed 
by representatives of their own choos- 
ing.” (H. R. Rep. No. 1318, 74th 
Cong., Ist Sess., p. 18.) 

We do not think it is obvious that 
§ 12(e) covers the substance of trans- 
actions affecting the extension of pay- 
ment of securities. But if it should 
apply there would be no conflict be- 
tween its provisions and those of § 
6(a). If its provisions became ap- 
plicable through regulations adopted 
by the Commission to control the so- 
licitation of consents or proxies they 
would only afford means of protecting 
security holders in addition to those 
embraced in § 6(a). 

[5] It is urged that the interpreta- 
tion put by the Commission upon § 
12(f) of the Securities Exchange Act 
of 1934, 15 USCA § 78/1(f£), as evi- 
denced by Rule JF2 adopted thereun- 
der is inconsistent with the interpre- 
tation which it has placed upon § 6(a) 
of the Public Utility Holding Com- 
pany Act of 1935. Rule JF2 contin- 
ues the unlisted trading privileges of 
the owners of securities though the 
maturity, interest rate, or amount 
of principal outstanding has been 
changed. But the fact that the Com- 
mission did not treat extended securi- 
ties as new issues for the purpose of 
continuing trading privileges in no 
Way involves the assumption that they 
should not be regarded as new sales or 
issues under § 6(a) and 7(c) and (d). 
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Continuance of the owner’s trading 
privileges under § 12(f) of the Securi- 
ties Exchange Act, 15 USCA § 
781(f£), affords no reason for depriv- 
ing him of the protection afforded 
by § 6(a) in a case where need of 
protection is just as great as though 
the old security had been physically 
surrendered and a new one issued dif- 
fering from the former only in ma- 
turity date. 

In Blue Mountain Consol. Water Co. 
v. Public Service Commission (1937) 
125 Pa. Super. Ce. I, 17 PAUSE. 
(N.S.) 128, 189 Atl. 545, the Penn- 
sylvania superior court held that the 
reduction of the interest rate of a se- 
curity did not constitute the issuance 
of a new security but expressly dis- 
tinguished the reduction of interest 
from the extension of the maturity 
date. Whatever might have been the 
opinion of that court about the effect 
of an extension we find no justifica- 
tion for disregarding the construction 
of § 6(a) which the Securities and 
Exchange Commission has adopted. 
Any interpretation of the meaning of 
the words “issue or sell’? other than 
the one adopted would involve a ten- 
uous distinction betwen a new certifi- 
cate, identical with the old except as to 
its maturity date, and an old one in 
which the maturity is extended by an 
inscription written on the original doc- 
ument. Such a distinction is most 
unreal and serves to defeat the de- 
clared purposes of the act. 

[6] The Interstate Commerce 
Commission has uniformly treated the 
extension of outstanding obligations 
as within § 20a of the Interstate Com- 
merce Act, 49 USCA § 20a, and as in- 
volving an issue of securities which 
must have its approval. The long-set- 
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tled practice of that Commission in 
upholding its jurisdiction over securi- 
ties, the maturity of which is extended, 
affords a persuasive analogy in sup- 
port of the ruling of the Securities and 
Exchange Commission. Moreover, 
we are dealing with a new act the ad- 
ministration of which is the peculiar 
function of the Securities and Ex- 
change Commission. One of the prin- 
cipal reasons for the creation of such 
a bureau is to secure the benefit of 
special knowledge acquired through 


continuous experience in a difficyt 
and complicated field. Its interpreta. 
tion of the act should control unles 
plainly erroneous. In no other way 
can the objects of the act be attained 
without constant and disconcerting 
friction. Norwegian Nitrogen Pro. 
ducts Co. v. United States (1933) 288 
U. S. 294, 315, 77 L. ed. 796, 53 S, 
Ct. 350. In view of the foregoing 
the decision of the court below seems 
to us to have been plainly correct. 
Order affirmed. 
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State ex. rel. Public 


Service Commission 


et al. 


Vv. 


District Court of First Judicial District in 
and for Lewis and Clark County et al. 


[No. 7858.] 
(— Mont. —, 84 P. (2d) 335.) 


Appeal and review, § 25 — Power to control Commission action — Prohibition. 


1. The only question before the court in original proceeding on an alter- 
native writ of supervisory control to annul and set aside a district court’s 
writ of prohibition enjoining the Commission from assuming jurisdiction 
in a controversy between private citizens and a public utility as to the 
latter’s right to store water from a river is purely judicial, since the relief 
sought has nothing to do with regulation of public utilities as contemplated 
by statutes which were enacted for benefit of consumers of utilities’ prod- 


ucts, p. 405. 


Constitutional law, § 8.1 — Legislature — Powers — Commissions. 
2. The legislature cannot exercise judicial powers through the Commission 


or otherwise, p. 405 


Water, § 8 — Powers of Commission — Adjudication of water. rights. 
3. The Commission has no power to adjudicate water rights in order to 
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determine whether an electric utility is entitled to store water from a river, 


p. 406. 


(ANGSTMAN, J., dissents.) 
[November 15, 1938.] 


® pier: proceeding on an alternative writ of supervisory 

control seeking to annul and set aside a writ of prohibition 

issued by District Court prohibiting Commission from assuming 

jurisdiction in controversy between private citizens and a public 

utility as to latter’s right to store water from river; petition for 

a permanent writ of supervisory control denied and proceeding 
dismissed. 


APPEARANCES: John W. Bonner 
and Wellington D. Rankin, both of 
Helena, for relators; W. H. Hoover 
and John E. Corette, Jr., both of 
Butte, for respondents. 


Gopparp, C. J.: This is an origi- 


nal proceeding on an alternative writ 
of supervisory control wherein the re- 


lators seek to have annulled and set 
aside a writ of prohibition issued by 
the district court of Lewis and Clark 
county, which prohibited the Public 
Service Commission from assuming 
jurisdiction in a controversy between 
certain resident farmers in Gallatin 
county and the Montana Power Com- 
pany, which owns and operates two 
dams on the Madison river for the 
purpose of generating electricity for 
public use. 

In the complaint filed with the Com- 
mission, the farmers alleged that they 
owned lands irrigable from the waters 
of the Madison river; that the Mon- 
tana Power Company unreasonably 
and unlawfully stored water during 
the irrigation seasons, thereby depriv- 
ing the farmers of the natural flow of 
the river, and that this was done al- 
though some of the farmers were pri- 
or water-right holders to the Montana 
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Power Company ; but it is not alleged 
that the water rights have been ad- 
judicated by decree of a court. 

[1] Counsel for the respective par- 
ties made able arguments to the court 
and submitted extensive briefs in the 
case, but there can be but one question 
for our determination, and that is as 
to the jurisdiction of the matter, which 
is purely and simply judicial. 

The relief sought has nothing to do 
with the regulation of public utilities 
as contemplated by the statutes. The 
statutes were enacted for the benefit 
of the consumers of the utilities’ prod- 
ucts, and not to arbitrate controver- 
sies between the utilities and private 
persons. 

[2] That the legislature, acting 
through the Public Service Commis- 
sion or otherwise, cannot exercise ju- 
dicial powers is definitely set out in § 
1, Art. 4, of the Constitution of Mon- 
tana, wherein it is said: “The powers 
of the government of this state are 
divided into three distinct depart- 
ments: The legislative, executive, 
and judicial, and no person or collec- 
tion of persons charged with the exer- 
cise of powers properly belonging to 
one of these departments shall exercise 
any powers properly belonging to ei- 
26 P.U.R.(N.S.) 
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ther of the others, except as in this 
Constitution expressly directed or per- 
mitted.” 

The legislature has unequivocally 
precluded the Commission from exer- 
cising any judicial powers in § 3882, 
Rev. Codes: “In addition to the 
modes of procedure hereinafter pre- 
scribed in particular cases and classes 
of cases, said Commission shall have 
power to prescribe rules of procedure, 
and to do all things necessary and con- 
venient in the exercise of the powers 
by this act conferred upon the Com- 
mission ; provided, that nothing in this 
act shall be construed as vesting ju- 
dicial powers on said Commission, or 
as denying to any person, firm, asso- 
ciation, corporation, municipality, 
county, town, or village the right to 
test, in a court of competent jurisdic- 
tion, the legality or reasonableness of 
any fixed order made by the Commis- 
sion in the exercise of its duties or 
powers.” 

[8] The Commission in this case 
would have to adjudicate water rights 
in order to determine whether the 
Montana Power Company was enti- 
tled to store the water, and this is an 
exercise of a power the Commission 
could not and does not have. The 
remedy of the farmers is clearly a mat- 
ter for the courts,—the proper place 
to adjudicate water priorities and to 
enjoin the unlawful or unreasonable 
use of such waters. 


There being no merit in the other 
contentions of relators, the petition for 
a permanent writ of supervisory con- 
trol is denied and the proceeding is 
dismissed. 


Anderson and Morris, JJ., concur. 


Stewart, J., deeming himself dis- 
26 P.U.R.(N.S.) 


qualified, takes no part in the aboy 
decision. 


ANGSTMAN, J. (dissenting): | 
January, 1938, a complaint was file 
with the Public Service Commission 
by twenty-six farmers, in which they 
alleged that they are the owners of jr. 
rigable lands in the Madison river yal. 
ley; that the Montana Power Com. 
pany, engaged in producing, deliver. 
ing, and furnishing electricity to its 
consumers for profit, in the year 1937 
and for several years prior thereto, 
without the consent of the complain. 
ants impounded and stored the waters 
of the natural flow of the Madison 
river by means of dams during the 
irrigating season and deprived com- 
plainants of waters to which they were 
entitled for irrigating purposes, and 
thus damaged their crops by lack of 
water; that the dams were known as 
the Hebgen dam and the Madison riv- 
er dam; that at the Madison river 
dam a hydroelectric generating plant 
is maintained. The complaint alleged 
that the power company maintains hy- 
droelectric generating plants along the 
Missouri river, which is formed at 
Three Forks by the Gallatin, Madison, 
and Jefferson rivers; that the only 
facilities for storing water are on the 
Madison river, and that the two dams 
there.maintained are used to store wa- 
ter for release for generating purposes 
at plants along the Missouri river in 
periods of low water in the Missouri 
caused by a decrease in the flow of 
the Gallatin and Jefferson rivers; that 
the water rights of many of the com- 
plainants to the waters of Madison 
river were acquired long prior to the 
rights of the Montana Power Com- 
pany ; and that upon information and 
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belief the utility company, in doing the 
acts complained of, proceeds upon the 
assumption that it is of greater im- 
portance that the waters of Madison 
river be stored for use in generating 
electric energy during periods of low 
water in the Missouri river than that 
complainants have water when needed 
for irrigating their crops. The com- 
plaint sets forth that the acts com- 
plained of constitute unreasonable and 
unjust practices and acts affecting and 
rating to the production and fur- 
nishing of light and power. The com- 
plaint requested a hearing, after which 
the utility company be ordered to de- 
sist from storing the waters of the 
natural flow of the Madison river 
during the irrigation season of 1938, 
and in future years, so as to deprive 
complainants of the waters to which 
they are entitled. 

The Commission noticed the mat- 
ter for hearing on February 8, 1938, 
by an order to show cause. Sometime 
before February 8th the utility com- 
pany filed a motion to quash the order 
to show cause, challenging the juris- 
diction of the Commission to hear 
the matters complained of, and re- 
quested that the motion be set for 
February 2nd and prior to the date 
of the hearing ordered on the com- 
plaint. The Commission denied this 
request and set the motion for hear- 
ing on February 8th, at the same time 
and place as had been fixed for the 
hearing on the complaint. 

The utility company on February 
4th made application to the respond- 
ent court for a writ of prohibition to 
restrain the Commission from taking 
any further proceedings under the 
complaint for want of jurisdiction in 
the Commission to hear the matters 
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complained of. The court restrained 
the Commission from proceeding fur- 
ther in the matter until final determi- 
nation of the question by the court. 
After hearing, the court granted a per- 
emptory writ of prohibition, restrain- 
ing the Commission from proceeding 
further in the matter, and directing 
the Commission to dismiss the com- 
plaint before it and to make return to 
the court that it had done so. The 
Commission applied to this court for a 
writ of supervisory control to annul 
the writ issued by the respondent 
court. 

The single question involved going 
to the merits of the controversy is: 
Did the Commission have jurisdiction 
to hear the matters complained of in 
the complaint ? 

In considering this question I keep 
in mind the well-settled rule that the 
Commission is an administrative agen- 
cy possessing only such powers as the 
legislature has seen fit to give it, and 
that reasonable doubts as to the grant 
of a particular power will be resolved 
against the existence of the power. 
State ex rel. Thacher v. Boyle (1921) 
62 Mont. 97, 204 Pac. 378; Great 
Northern Utilities Co. v. Public Serv- 
ice Commission, 88 Mont. 180, P.U.R. 
1930E, 134, 293 Pac. 294. 

The right of regulation has its 
source in the police power of the state, 
which the legislature may exercise di- 
rectly or may delegate the power to 
an administrative agency, such as the 
Public Service Commission. Billings 
v. Public Service Commission, 67 
Mont. 29, P.U.R.1923E, 77, 214 Pac. 
608; Public Service Commission v. 
Helena, 52 Mont. 527, P.U.R.1916F, 
389, 159 Pac. 24; State ex rel. Billings 
26 P.U.R.(N.S.) 





MONTANA SUPREME COURT 


v. Billings Gas Co. 55 Mont. 102, 
P.U.R.1918F, 768, 173 Pac. 799. 

The state may exert its police power 
in the regulation of a public utility 
whenever the public interests require, 
and a large discretion is vested in the 
legislature to determine not only what 
the public interests require, but what 
measures are necessary for the pro- 
tection of such interests. Chicago v. 
O’Connell, 278 Ill. 591, P.U.R.1917E, 
730, 116 N. E. 210, 8 A.L.R. 916. 
And the power may be exerted to over- 
ride contracts, privileges, franchises, 
charters, or city ordinances. State ex 
rel. Kirkwood v. Public Service Com- 
mission, 330 Mo. 507, P.U.R.1932E, 
253, 50 S. W. (2d) 114; Milwaukee 
Electric R. & Light Co. v. Wisconsin 
R. Commission, 238 U. S. 174, 59 L. 
ed. 1254, P.U.R.1915D, 591, 35 S. Ct. 
820. 


Keeping in mind these principles, 
has the Commission the statutory pow- 
er to consider the matters complained 
of? Itis my view that it has under the 


express provision of § 3897, Rev. 
Codes, the pertinent parts of which 
are as follows: “Upon a complaint 
made against any public utility 
by any person or persons , pro- 
vided such persons are direct- 
ly affected thereby that any 
practices, or act whatsoever affecting 
or relating to the production, trans- 
mission, or delivery, or furnishing of 
heat, light, water, or power, 
is in any respect unreasonable, 
the Commission shall proceed, with or 
without notice, to make such investi- 
gation as it may deem necessary. But 
no order affecting such prac- 
tice or act complained of, shall be en- 
tered without a formal hearing.” 
Section 3899, after providing for 
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the fixing of just and reasonable rate 
after hearing, also provides: “Tf j 
shall in like manner be found that any 

practice, act, Or service com. 
plained of is unjust, unreasonable 

or otherwise in violation of 
the provisions of this act, . . . the 
Commission shall have power to sub- 
stitute therefor such other 
practices, service, or acts, and make 
such order relating thereto, as may be 
just and reasonable.” 

My associates hold that in order for 
the Commission to hear the matters 
complained of, it will be necessary for 
it to exercise judicial functions which 
the statute, § 3882, prohibits it from 
doing. Specifically they hold that in 
order for the Commission to pass upon 
the matters complained of it must 
make an adjudication of water rights, 
which it is contended is a judicial ques- 
tion. The answer to this contention is 
twofold. In the first place, by filing 
the motion to quash before the Com- 
mission, the utility company, for the 
purpose of that motion, admits the al- 
legations of facts set forth in the com- 
plaint, one of which is that at least 
some of the complainants have the 
prior right to the use of the waters of 
Madison river. In considering the 
question of the jurisdiction of the 
Commission raised by the motion to 
quash, the facts pleaded in the com- 
plaint must be taken as confessed for 
the purpose of the motion. 

In the second place, if the utility 
company by answer raised an issue on 
the question of priority, its solution by 
the Commission for the purpose of de- 
termining what action it would take 
on the complaint would not amount to 
the exercise of judicial powers. Where 
the Commission is authorized to act 


408 





$1 


upon 
of fe 
termi 
of th 
Sp 
tise 0 
lic Se 
“It n 
from 
upon 
have 
entir 
tions 
ture. 
auth 
woul 
been 
valid 
dictit 
conf 
off t 
may, 
statv 
so fa 
er th 
ject 
miss 
deci 
or a 
the | 
whit 
wer 
muc 
be r 
if tl 
nati 
of t 
of 
eve 
act 
stat 
dete 
enc 
dict 


STATE EX REL. PUBLIC SERVICE COM. v. DISTRICT COURT 


upon the existence of a certain state 
of facts, it has jurisdiction to de- 
termine the existence or nonexistence 
of those facts. 

Spurr in Vol. 1, p. 171, of his trea- 
tise on the Guiding Principles of Pub- 
lic Service Regulation, has this to say : 
‘Tt must not be understood, however, 
from the illustration of the limitations 
upon Commission jurisdiction which 
have been given, that these bodies are 
entirely powerless to inquire into ques- 
tions of a judicial or quasi judicial na- 
ture. If they were absolutely without 
authority to do so, very little business 
would be done. Commissions, as has 
been stated, will not determine the 
validity of statutes conferring juris- 
diction upon them. ‘That is in strict 
conformity with the command to keep 
off the domain of the courts. They 


may, however, and often do, interpret 


statutes—strictly a judicial function— 
so far as necessary to determine wheth- 
er they have jurisdiction over the sub- 
ject matter of the controversy. Com- 
missions possess the power, in fact, to 
decide and declare the law present 
or antecedent, whenever necessary to 
the determination of any matter upon 
which their jurisdiction rests. If this 
were not so, Commissions might spend 
much of their time uselessly. It must 
be remembered in this connection that 
if the Commission err in the determi- 
nation of these questions, the interests 
of the parties are protected by the right 
of appeal to the courts. Wher- 
ever a court or board is authorized to 
act upon the existence of a certain 
state of facts, it has jurisdiction to 
determine the existence or nonexist- 
ence of the requisite facts. Its juris- 
diction cannot be affected by the cir- 
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cumstance that these facts are de- 
nied.” 

The supreme court of California, 
in discussing this question where as- 
serted water rights were claimed, in 
the case of Limoneira Co. v. Railroad 
Commission, 174 Cal. 232, P.U.R. 
1917D, 183, 193, 162 Pac. 1033, 1037, 
said: “A large part of the briefs of 
learned counsel for petitioner is de- 
voted to discussion of a claim that the 
Railroad Commission was without ju- 
risdiction to determine any question 
as to the validity of petitioner’s as- 
serted rights of property in regard to 
the waters claimed by them in good 
faith. In view of the provisions of 
our Constitution and the Public Util- 
ities Act, and our decisions thereunder, 
we do not see how it can be doubted 
that the Railroad Commission had the 
power to determine for the purposes 
of the exercise of its jurisdiction to 
regulate a public utility by the fixing of 
rates, subject to such power of review 
as is possessed by this court, all ques- 
tions of fact essential to the proper ex- 
ercise of that jurisdiction.” The court 
also in the case just cited referred to 
its prior case of Palermo Land & Wa- 
ter Co. v. Railroad Commission 
(1916) 173 Cal. 380, P.U.R.1917A, 
447, 452, 160 Pac. 228, and from it 
quoted with approval the following: 
“Wherever a court or board is author- 
ized to act upon the existence of a cer- 
tain state of facts, it has jurisdiction to 
determine the existence or nonexist- 
ence of the requisite facts, . . . its 
jurisdiction cannot be affected by the 
circumstance that these facts are de- 
nied.” 

Generally speaking, it is the func- 
tion of the courts to construe the Con- 
stitution and laws; yet an administra- 
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tive officer or board in passing upon 
the extent of his or its jurisdiction 
must do so in the first instance, and in 
doing so is not exercising judicial 
functions. 

The Commission of the state of 
Missouri, in United Commercial 
Travelers v. Marshall Bros. Livery 
Co. P.U.R.1918E, 391, 394, I think 
announced the correct rule when it 
said: “From force of circumstances 
and conditions necessarily arising in 
the administration of the affairs of 
the government, both state and na- 
tional, it is evident that those who are 
charged with official duties, whether 
executive, legislative, or judicial, must 
necessarily construe the Constitution 
and laws in numerous instances. Ev- 
ery department of the government 
vested with statutory or constitutional 
powers must, in the first instance, at 


least, be the judge of its powers, or 


it could not act. This necessary con- 
struction by the departments and 
branches of government, other than 
the judiciary, is commonly termed 
‘practical construction,’ as  distin- 
guished from ‘judicial construction.’ 
From the very nature of the American 
system of government, with Consti- 
tutions prescribing the jurisdiction 
and powers of each of the three 
branches of government, it has de- 
volved upon the judiciary to determine 
whether the acts of the other two are 
in harmony with the fundamental law. 
All the departments of government 
are, however, unquestionably entitled 
and compelled to judge of the Con- 
stitution and statutes for themselves ; 
but in doing so, they act under 
the obligations imposed in the in- 
strument, and in the order of time 
pointed out by it. The judiciary 
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speaks last upon the subject.  Theg 
are principles universally recognized 
by the judiciary in defining and reg. 
ulating the relations between the sever. 
al branches of government.” To the 
same effect are Re Northwestern In. 
diana Teleph. Co. 201 Ind. 667, 
P.U.R.1930D, 143, 171 N. E. 65, and 
Natatorium Co. v. Erb (1921) 3 
Idaho, 209, P.U.R.1922A, 187, 20 
Pac. 348. 

Should issue be raised on the ques- 
tion of priority in the water rights of 
Madison river, the Commission’s find- 
ing on that issue would not be a ju- 
dicial determination of the question. 
Section 3882, Rev. Codes, specifically 
guards against that conclusion and 
specifically saves the right of either 
party to the controversy to have a 
judicial review of the question. That 
is the utmost contemplated by § 3882. 
It was not intended by that section to 
restrict the Commission in making 
findings of fact upon which to base an 
order, but its sole purpose was to de- 
clare that those findings should not be 
given the effect of judicial findings. 
Concededly whatever order is made 
by the Commission is subject to ju- 
dicial review. 

At one time the Montana legisla- 
ture went so far as to declare that 
when the Commission, after investi- 
gation and hearing, made an order it 
would be presumed reasonable, just 
and valid and, hence, should remain in 
force during the pendency of proceed- 
ings in court questioning its validity. 
Section 3906, Rev. Codes 1935. This 
statute the United States Supreme 
Court held dealt unfairly with the util- 
ity company; that it “definitely” de- 
nied to the utility company a plain, 
speedy, and efficient remedy in the 
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courts of the state. Mountain States 
Power Co. v. Montana Pub. Service 
Commission (1936) 299 U. S. 167, 
81 L. ed. 99, 16 P.U.R.(N.S.) 235, 
57 S. Ct. 168. As a result of the 
coercive force of that decision, Chap. 
56, Laws of 1937, was passed amend- 
ing § 3006, the effect of which is that 
whatever order the Commission may 
make, after full hearing and investiga- 
tion, such order, to meet the essentials 
prescribed by the United States Su- 
preme Court as fair treatment of the 
utility company, will be presumed to 
be unreasonable, unjust, confiscatory, 
and invalid to the extent that its en- 
forcement may be enjoined until it 
has run the gauntlet of judicial scru- 
tiny. 

My associates declare that the stat- 
utes do not empower the Commission 
to interfere with the acts or practices 
of the utility company where, as here, 
the acts or practices complained of 
affect those not patrons of the utility 
company; and that the clause “‘affect- 
ing or relating to the production, trans- 
mission or delivery or furnishing of 
heat, light, water, or power, or any 
service in connection therewith,” must 
be construed as having application to 
those only who use the service or prod- 
uct of the company. The wording 
of the statute, in my opinion, does not 
bear out this holding. Its provisions 
may be availed of by any person. “di- 
rectly affected” by the practices or 
acts. Complainants here are directly 
affected by the storing of the waters 
of Madison river. The acts and 
practices of storing the waters affect 
and relate to the production, delivery, 
and furnishing of light and power 
within the terms of the statute. That 
the authority of the Commission ex- 
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tends further than the fixing of rates, 
we have already held. In Great 
Northern Utilities Co. v. Public Serv- 
ice Commission, 88 Mont. 180, P.U.R. 
1930E, 134, 139, 293 Pac. 294, 298, 
this court said: “Legislation affecting 
public utilities, in its earlier stages, had 
as its chief purpose the prevention of 
exorbitant charges being made for the 
product furnished. As the field cov- 
ered by these utilities broadened, it be- 
came apparent that the public interest 
extended further than merely fixing 
of charges ; that there was embraced as 
well the character of the service to 
be rendered, the kind of equipment em- 
ployed; and that these things, and 
others, are so interdependent that one 
may not be intelligently regulated 
without control being exercised over 
the others.”’ 

In Postal Teleg.-Cable Co. v. Rail- 
road Commission (1925) 197 Cal. 
426, P.U.R.1926B, 22, 33, 241 Pac. 
81, 86, the question presented was the 
authority of the Commission to order 
a horizontal separation of power and 
telephone lines. The supreme court of 
California, in speaking on the ques- 
tion, said: “We entertain no doubt 
but that the authority of the Commis- 
sion extends to a correction of just 
such dangers as were shown to exist 
in the instant case. No one would 
dispute the right of the Commission 
to require a separation of two railroad 
tracks built so closely together as to 
endanger the safety of passengers and 
the general public or its power to order 
a wider separation of two high-power 
electric lines so close in parallel as to 
be an admitted menace to life and limb. 
The difference between the instanced 
cases and the instant case is in degree 
only.” There is here no contention 
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that the power company is not a public 
utility ; in other words, its business is 
affected with a public interest, and, 
therefore, is subject to regulation. 
Munn vy. Illinois (1877) 94 U. S. 113, 
24 L. ed. 77. 

Whether the state, through the Pub- 
lic Service Commission, may regulate 
a public utility to the extent of protect- 
ing solely a private right need not here 
be determined. In this state the use of 
all water for beneficial use is a public 
use. Constitution, Art. 3, § 15. In- 
terference with the beneficial use of 
waters is an interference with a public 
use. It has come to be recognized that 
the availability of waters in this state 
for agricultural purposes spells victory 
or defeat in agricultural pursuits. It 
is well known, too, that the failure of 
farmers to produce a crop creates dis- 
tress among other lines of business, 


adds to the relief rolls and generally 
affects the public interest. 


If, after investigation and hearing, 
the Commission finds that the power 
company is so using its property as un- 
necessarily to injure complainants, or 
is in effect depriving claimants of 
rights of property superior to those of 
the utility company, I see no reason 
why the Commission has not the ju- 
risdiction, under § 3897, Rev. Codes, 
to order the discontinuance of such 
acts and practices. 

It is well established that Public 
Service Commissions may be given 
authority to control and supervise se- 
curity issues by public utility com- 
panies. The reason for this is the 
protection of both the investor and 
the ratepayer by preventing the im- 
pairment of credit by overcapitaliza- 
tion and rendering the company in- 
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capable of furnishing adequate sery. 
ice. 1 Guiding Principles of Public 
Service Regulation, by H. C. Spurr, 
pp. 54-58; Re Derry Electric ( 
(1935) —N. H. —, 180 Atl. 697; Iq 
(1936) 88 N. H. 46, 16 PUR 
(N.S.) 331, 184 Atl. 356. So here 
if the allegations of the complaint are 
true, the utility company may be rep. 
dering itself liable to a number of 
damage actions which may ultimately 
result in interfering with necessary 
maintenance and depreciation reserves 
or otherwise impair the credit of the 
company, and thus actually affect rate- 
payers. 

The utility company suggests that 
the maximum right of the Public Serv- 
ice Commission is to disallow any 
such expenses as items of operating 
expenses in determining the reason- 
ableness of rates. With this I do not 
agree. In Ohio Central Teleph. Corp. 
v. Public Utilities Commission (1934) 
127 Ohio St. 556, 2 P.U.R.(N.S.) 
465, 469, 189 N. E. 650, 653, the 
question was presented whether the 
Commission could prevent the pay- 
ment of dividends, unwarranted fees 
and service charges to holding com- 
panies, their officers and employees. 
The court held that the Commission 
had that right, saying: “The payment 
of dividends and charges from mon- 
eys that should be put into the depre- 
ciation fund for proper purposes is in 
effect payment out of capital. Public 
Utilities Commission v. Michigan 
State Teleph. Co. (1924) 228 Mich. 
658, P.U.R.1925C, 158, 200 N. W. 
749 ; Monroe Gas Light & Fuel Co. v. 
Michigan Pub. Utilities Commission, 
292 Fed. 139, P.U.R.1923E, 661. De- 
terioration of the property for want of 
the replacements and renewals such 
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funds should provide works a diminu- 
tion of the capital of the company. 
Such payments, if persisted in, must 
yltimately result in the impairment of 
the public service to which the proper- 
ty is dedicated.”” While the Ohio stat- 
utes are not the same as those of Mon- 
tana, I think ours are sufficiently broad 
to warrant the Commission in prevent- 
ing a utility company from engaging 
in practices and acts which may subiect 


the company to damage actions to the 
ultimate injury of its patrons. 

Nothing that I have said herein is 
to be construed as indicating that I 
am of the view that the utility com- 
pany is subjecting itself to liability. 
That question is not before us. It is 
my view that the Commission has ju- 
risdiction to hear the complaint and 
to enter such order as to it seems rea- 
sonable. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Fennimore Telephone Company 


[2-U-1324.] 


Rates, § 575 — Telephones — Free interexchange service. 


Free interexchange service between telephone exchanges should be elim- 
inated as unlawful and discriminatory when there is almost a negligible use 
of the free service and where discontinuance of the free service will result 
in only a slight increase in additional revenue, since free interexchange serv- 
ice is justified only where a substantial community of interest is found to 
exist and where such service is warranted for the rates in effect. 


[December 8, 1938.] 


Fence for authority to eliminate certain free inter- 
exchange telephone service; application granted and rates 
established. 


APPEARANCES: Leo Rubendiall, 
Fennimore, for the applicant ; Kenneth 
J. Jackson, Senior Case Investigator, 
of the Commission Staff. 

By the Commission: The applicant 
proposes to discontinue free interex- 
change service between Fennimore and 
the following exchanges: 
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Bagley 
arnum 
Beetown 
Belmont 
Bloomington Linden 
Cassville Mount Hope 
Cobb Mount Zion 
Cuba City Patch Grove 


Dickeyville 
Gays Mills 
Glen Haven 
Highland 


Petersburg 
Potosi 
Millville 
Rewey 
Soldiers Grove 
Steuben 
Wauzeka 
Woodman 


It proposes to continue to render free 
interexchange service from Fennimore 
to Stitzer, Mount Ida, and Werley. 
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OPINION 


The exhibits and files indicate al- 
most a negligible use of the free serv- 
ice. During a 3-day study period no 
calls were placed from Fennimore to 
fourteen of the exchanges. To ex- 
changes where calls were placed the 
largest number was to Mount Hope 
where forty-seven calls were placed by 
thirty subscribers, or 4.2 per cent of 
the total exchange subscribers. Ex- 
hibit 3, which is an estimate of the 
increase in toll revenue based on the 
3-day study if the free interexchange 
service is discontinued, indicates that 
there will be only a slight increase in 
additional revenue and will have little 
effect on the net operating income of 
the company. 

We have generally considered free 
interexchange service as being justi- 
fied only where a substantial commu- 


nity of interest is found to exist and 
where such service is warranted for 
the rates in effect. 


The company has a low level of ex. 
change rates varying from $2 per 
month net on business service to $1.15 
net per month for multiparty residence 
and rural service. 


Findings of Fact 


The Commission finds: (1) That 
the present practice of the Fennimore 
Telephone Company of rendering free 
interexchange service from Fennimore 
to Bagley, Barnum, Beetown, Belmont, 
Bloomington, Cassville, Cobb, Cuba 
City, Dickeyville, Gays Mills, Glen 
Haven, Highland, Linden, Mount 
Hope, Millville, Mount Zion, Patch 
Grove, Petersburg, Potosi, Rewey, 
Soldiers Grove, Steuben, Wauzeka, 
and Woodman is unlawful and dis- 
criminatory. 

(2) That the establishment by the 
Fennimore Telephone Company of the 
standard toll rates, as set forth in the 
appendix hereto from Fennimore to 
the exchanges set forth in the finding 
No. 1 above, is reasonable and lawful. 
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WISCONSIN PUBLIC SERVICE COMMISSION 


Re Annaton-Preston Telephone Company 


[2-U-1321.] 


Rates, § 582 — Telephones — Effect of routing. 


Calls from and to the same exchange should not be charged a different rate 
merely because a different route is used. 


[December 20, 1938.] 


_ ouacapnean for authority to 


discontinue certain special toll 


rate arrangements and free interexchange service; granted. 


¥ 


APPEARANCES: Earl Murray, Pres- 
ident, Montfort, for the Annaton- 
Preston Telephone Company; K. J. 
Jackson, Senior Case Investigator, of 
the Commission Staff. 


By the Commission: ‘The appli- 
cant operates exchanges at Montfort 
and Stitzer and proposes to discon- 
tinue special toll rate arrangement and 
substitute therefor standard toll rates 
between Montfort and the following 
exchanges : 

Patch Grove 
Potosi 


Werley 
Woodman 


Lancaster 
Millville 
Mt. Hope 
Mt. Ida 


Bagley 
Beetown 
Bloomington 
Cassville 
Glen Haven 


The applicant also proposes to dis- 
continue free interexchange service 
between Stitzer and the following ex- 
changes : 

Patch Grove 
Potosi 
Rewey 


Werley 
Woodman 


Bagley 
Beetown 
Bloomington 
Cassville 
Cobb 

Glen Haven 


Highland 
Linden 
Millville 
Mt. Hope 
Mt. Ida 


The application shows that free in- 
terexchange service is to be continued 
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between Montfort, on the one hand, 
and Highland, Cobb, Livingston, 
Stitzer, Linden, and Rewey, on the 
other and between Stitzer on the one 
hand and Livingston, Fennimore, and 
Montfort, on the other. 

In connection with the discontinu- 
ance of special toll rate arrangements 
at the Montfort exchange, a traffic 
study shows that between Montfort 
and Lancaster only 2.4 per cent of the 
total exchange subscribers placed calls 
and between Montfort and Mt. Hope 
only .3 per cent placed calls. No calls 
were placed between Montfort and 
eleven of the additional exchanges 
where it is proposed to substitute 
standard toll rates for such special toll 
rate arrangements. 


Only 1 per cent of the total ex- 
change subscribers placed calls be- 
tween Stitzer, on the one hand, and 
Bagley, Mt. Hope, and Patch Grove, 
on the other, and no calls were placed 
between Stitzer and thirteen of the 
additional exchanges where it is pro- 
posed to discontinue free interex- 
change service. 
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The applicant proposes to continue 
its special toll rate arrangement in 
charging 20 cents per call between 
Montfort and Boscobel. In our opin- 
ion this should be reduced to 15 cents 
which is the standard station-to-sta- 
tion toll rate applicable to the distance 
between these points. 

The applicant proposes to continue 
a special toll rate arrangement where- 
by a charge of 20 cents is made on 
calls from Stitzer to Platteville via 
Lancaster and 15 cents on calls via 
Livingston. There appears to be no 
valid reason why a call from and to 
the same exchange should be charged 
a different rate merely because a dif- 
ferent route is used. The standard 
station-to-station rate between Stitzer 
and Platteville is 15 cents and this rate 
should be applicable irrespective of the 
routing. 

Exhibit No. 2 which is the operat- 
ing statement of this company shows 
that even with the additional revenue 
which will result through the proposal 
herein, it will still be operating at a 
loss. 


Findings of Fact 


The Commission finds: 

1. That the continuance of the non- 
standard toll rate by Annaton-Preston 
Telephone Company of 20 cents per 
call from Montfort to Boscobel is un- 
reasonable and unlawful ; 

2. That the establishment by said 
company of a 15-cent toll rate from 
Montfort to Boscobel is reasonable 
and lawful; 


3. That the continuance by said com- 
pany of its special toll rate arrange. 
ments between Montfort, on the one 
hand, and Bagley, Beetown, Bloom- 
ington, Cassville, Glen Haven, Lan- 
caster, Millville, Mt. Hope, Mt. Ida, 
Patch Grove, Potosi, Werley, and 
Woodman, on the other, is unreason- 
able and unlawful; 


4. That the establishment by said 
company of standard toll rates as set | 
forth in the appendix hereto [appen- 
dix omitted] between the points set 
forth in finding No. 3 above is rea- 
sonable and lawful; 

5. That the continuance of free in- 
terexchange service by said company 
between Stitzer, on the one hand, and 
Bagley, Beetown, Bloomington, Cass- 
ville, Cobb, Glen Haven, Highland, 
Linden, Millville, Mt. Hope, Mt. Ida, 
Patch Grove, Potosi, Rewey, Werley, 
and Woodman is unlawful and dis- 
criminatory ; 

6. That the establishment of stand- 
ard toll rates by said company as set 
forth in the appendix hereto between 
the exchanges set forth in finding No. 
5 above is reasonable and lawful; 


7. That the continuance by said 
company of a toll rate of 20 cents on 
calls from Stitzer to Platteville via 
Lancaster is unreasonable and unlaw- 
ful; 

8. That the establishment by said 
company of a toll rate of 15 cents per 
call from Stitzer to Platteville via Lan- 
caster is reasonable and lawful. 
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CHEVROLET 


HE NATION’S LARGEST BUILDER OF TRUCKS 
Is Building Trucks for You 


EVROLE, Chevrolet 
builds more 
cks than any other manu- 
turer in America because 
e nation has recognized 
eir superior value and 
w demands Chevrolet 
cks for the greatest num- 
r of its hauling jobs. 
isnation-wide demand, 
course, is just the total 
and of thousands upon 
ousands of truck users 
ho have found in the 
evrolet a truck exactly 


suited to their needs. 


There’s a 1939 
Chevrolet for You 


e 
Designed for 
the Load — Powered 
for the Pull 


Now, for 1939, Chevrolet is 
in a position to supply the 
hauling needs of more 
industries and _ businesses 
than ever before. Now there 
are Chevrolets in 45 models 


. . . eight different wheel- 
bases .. . a wider variety of 
factory-built bodies. Now 
there are Chevrolets in a 
still wider range of capacity 
—all the way from speedy 
delivery trucks to massive 
heavy duty units of 14,000 
pounds gross rating. Among 
them is a model that will fit 
your job—and bring to you 
the traditional Chevrolet 
values that have made 
Chevrolet the nation’s 
largest builder of trucks. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 
General Motors Instalment Plan—convenient, economical monthly payments. A General Motors Value. 


E NEW SUPREMLINE TRUCK STYLING .. . COUPE-TYPE CABS ... VASTLY IMPROVED VISIBILITY ¢© FAMOUS VALVE-IN-HEAD 
CKENGINE © POWERFUL HYDRAULIC TRUCK BRAKES (Vacuum-Power Brake Equipment optional on Heavy Duty models at additional 
* FULL-FLOATING REAR AXLE on Heavy Duty models only (2-Speed Axle optional on Heavy Duty models at additional cost) 
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Industrial Progress 


Selected information about manufacturers, 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Pennsylvania Power & Light 
Increases Construction Budget 


“ Prapeicegs a expenditures of the Pennsyl- 
vania Power & Light Co. for this year 
will total approximately $3,000,000, as against 
about $2,400,000 during 1938, according to L. 
W. Heath, vice-president. 

Mr. Heath pointed out that there will be 
no spectacular expenditures during the year 
and no major increase in installed generating 
capacity is being contemplated. However, 
there will be some increase in substation ca- 
pacity, probably in the neighborhood of 7,400 
kva at a cost exceeding $100,000. 

During 1938 the company added about 400 
miles of rural lines and ended the year with a 
total of approximately 7,150 miles of rural 
lines. During the year the company added 
5,641 new rural customers, including farm, to 
bring the total of all rural customers to ap- 
proximately 81,600. 

The extent of rural electrification carried on 
by the company is shown by the fact that dur- 
ing the past twelve years the number of miles 
of line and service has increased 650 per cent ; 
number of rural customers increased 400 per 
cent, and the number of farm customers 
served has increased 800 per cent. It is prob- 
able, Mr. Heath said, that rural line exten- 
sion this year will not be less than 300 miles, 
and that 3,000 to 4,000 new customers will be 
added to new and existing lines. 

District representatives in rural areas as- 
sisted in the sale of about 5,000 electric farm 
devices sold by dealers during last year. 

Major appliance sales by the utility and 
dealers during 1938 included 3,900 electric 
ranges, 2,600 gas ranges, 750 electric water 
heaters, 500 automatic gas water heaters, 17,- 
200 automatic refrigerators in addition to 149- 
000 miscellaneous small appliances. 


Exide-Chlorides Installed 
at Boulder Dam 
o carry the 240 k.w. at 287.5 k.v. from 


Boulder Dam to Los Angeles, new switch- 
gear had to be designed as well as new trans- 
formers, new cable connectors, suspension 
clamps and other appurtenances, including a 
new type of hollow conductor, used for the 
first time in this country. 

Exide-Chloride batteries were chosen for 
all oil-switch operation and supervisory con- 
trol circuits at the Bureau’s several switching 
and receiving stations. In addition, an Exide 
is used for telephone service at the Silver 


Lake switching station. Exide-Chlorides are 
used at the Boulder Dam power house for con- 
trol bus and emergency lighting service. 

Bulletin 204, describing construction and per- 
formance of Exide batteries may be secured 
from The Electric Storage Battery Co., Phila- 
delphia, Pa. 


Davey Tree Uses New 
Power-driven Saw 


A SPECIAL, newly developed air-driven cross- 

cut saw that cuts down large trees with 
amazing speed is now being used by The Davey 
Tree Expert Company, in clearing out danger- 
ous or undesirable trees that stand too near to 
power, light or telephone wires. On cross- 
country work along the right of ways where 
there are a considerable number of trees to 
come down, the use of the power-driven saw 
has reduced costs from twenty to forty per 
cent. 

A truck-mounted air compressor carrying 
as much hose as necessary supplies the air to 
operate the saw. The saw, itself, which will 
handle trees up to four feet in diameter, is 
used first to make the notches and is then 
quickly clamped to the trunks for the final cut. 
Trees are roped in the usual way to guide them 
as they fall. 

A small crew of men using this power equip- 
ment replaces several crews of sawyers. 
Economies have been quite striking but 
greatest where the trees to be removed are 
not too widely scattered, according to Davey 
Tree Expert Co. 


Thermostat Companies Sales 
Organizations Consolidated 


ONSOLIDATION of the sales organization of 


Robertshaw Thermostat Company, 
Youngwood, Pa., and its affiliate, the Amer- 
ican Thermometer Co., St. Louis, Mo., has 
been announced by John A. Robertshaw, vice- 
president and general manager. Mr. Robert- 
shaw also announced the election of H. T. 
Ryan as a vice-president. Mr. Ryan, formerly 
Robertshaw sales manager, will assume mana- 
gerial duties relating to the activities of the 
two companies and another affiliate, Grayson 
Heat Control, Ltd., Lynwood, Calif. 

The merger of the sales organizations re- 
sulted in the establishment of a number 0! 
new positions. T. T. Arden, formerly sales 
manager of American Thermometer Company, 
has been named sales manager in charge 0! 
domestic appliance control sales. Glenn Bow- 
man has been appointed manager of the East 
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OU know the added toughness and durability of forged steel— 
that’s why FRIGARI Cutter Wheels are made of forged tool 
steel. Thin blades assembled in solid hubs—thin for better, faster 
cutting that ends your burr problem, forged to assure many more 


cuts per blade, saving you money. 


The RRI0B Cutter always cuts true because steel reinforcing 
makes it warp-proof. You like the efficient “feel” of it, the easy 
spinning to size. For better, easier pipe cutting and lower cutter 


wheel expense, order RIGID from your Supply House today. 


Capacities 
No. 1 Y%"-1144” 
No. 2 %”-2” 


Fel sb PIPE TOOLS 
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Central division; J. E. O’ Hagan, manager of 
the Central division; Frank Post, manager of 
the Eastern division; and M. S. Unger, mana- 
ger of the home office division and export 
manager. 

Sales of all three companies west of the 
Rocky Mountains will be handled by Grayson 
Heat Control, Ltd. 

A new sales division for the three com- 
panies to market commercial and industrial 
controls has been created under the direction 
of Walter D. Crouch, sales manager. Mr. 
Crouch formerly served as manager of the 
Eastern division for the Robertshaw Thermo- 
stat Company for a number of years; also as 
sales manager of the Industrial division. 

Mr. Robertshaw stated that the object of 
the new sales operation was to increase the 
effectiveness and the facilities of a sales-en- 
gineering service and to improve the existing 
service rendered all gas appliance manufac- 
turers through the three factories. Geo- 
graphical locations of these factories are such, 
Mr. Robertshaw stated, that excellent service 
can be rendered all accounts in the United 
States and Canada and the new sales opera- 
tion is expected to enhance the value of the 
plant locations. 


New G-E Commercial 
Vice-Presidents 


R m. Alvord, J. E. N. Hume and A. S. 
¢ Moody have been appointed commer- 
cial vice-presidents of the General Electric 
Company, at a meeting of the board of di- 
rectors, according to an announcement by 
Gerard Swope. 

Mr. Alvord is manager of General Electric’s 
Pacific district, consisting of California, 
Arizona and Western Nevada. 

Mr. Hume has been manager of the Indus- 
trial Department of the General Electric Com- 
pany since December, 1935. 

Mr. Moody has been manager of the North- 
west district of the company since 1936, prior 
to which he was manager of the Northwestern 
territory. 


Duke Power Co. Starts Work 
on New Steam Power Plant 


ONSTRUCTION of the Duke Power Co. new 
C steam-generating plant at Cliffside is un- 
der way and is scheduled for completion and 
operation June 1, 1940, according to Charles 
I. Burkholder, vice-president and chief engi- 
ne 


er. 
Mr. Burkholder stated that the new plant 


will consist of two 50,000-kva., 3,600-r.p.m, 

hydrogen-cooled, 900-1b., 900-deg. F. turbines, 

together with one boiler, with complement of ’ 
burning and pulverizing equipment for each 

unit. Turbines, boilers and most auxiliary 

equipment have already been purchased and 
actual work is under way. 


Chevrolet Sales Continue 
to Advance 


Pigskin the advance that has been ap- 
parent ever since introduction of its new 
1939 models, Chevrolet sold 51,966 new cars 
and trucks at retail in January, W. E. Holler, 
general sales manager, announced recently, 
This compares with 39,469 units in January, 
1938, and is an increase of 12,566 units or 317 
per cent. 

In the same month, Mr. Holler announced, 
Chevrolet dealers sold 114,375 used cars, or 
8,925 more than in January, 1938. Combined 
new and used car sales for the month were 
166,341 units, as compared with 144,919 a year 
ago. 

For the past three months, Mr. Holler 
pointed out, there has been a steady rise in 
the monthly percentage of increase over sales 
for corresponding periods in the 1938 model 
year. In November, the advance was slightly 
more than 6 per cent; in December it was 
25.4 per cent, and in January, 31.7 per cent. 

Generally improved business conditions, plus 
the public’s enthusiasm over the 1939 Chevro- 
let, featuring new type knee action and the 
exclusive vacuum gearshift with steering 
column control, is credited with the sharp 
upturn, Mr. Holler said. 


Switches Withstand Arctic Tests 


D UPLICATING winter at its worst inaresearch 
laboratory room, General Electric engi- 
neers have proved that a coating of solid ice 
one and a half inches in thickness will not 
prevent operation of their outdoor high-voltage 
air-break switches. 

30th vertical-break, tilting-insulator type, 
and horizontal-break, rotating-insulator type 
switches were subjected to the tests. In closed 
position, they were placed in the test room, 
where the temperature was maintained at from 
10 to 20 degrees Fahrenheit below zero. The 
switches were given a water-spray bath and 
even those parts normally protected from the 
weather were coated with a heavy layer ot 
ice. 

Both type switches were opened easily with 
a regular manual lever. The saw and lever 
action of the blade cracked the ice in the 





ELECTRIC HEATING EQUIPMENT THAT WILL 
HELP YOU SERVE THE PUBLIC BEST 
Designing, Engineering, Manufacturing of Electric 
Heating Units for Industrial Purposes. 
ACME ELECTRIC HEATING CO., Dept. U 
217. Washington St., 

Boston, Mass. 








ZENITH ELECTRIC CO. 


Automatic Control Equipment 
Magnetic Switches—Time Switches 
Program Clocks—Automatic Timers 

Special equipment made to your specifications. 


603 So. Dearborn St. Chicago, Ill. 
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Bolting the Spiral Casing before Riveting 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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contacts and the powerful leverage of the 
mechanism parts shattered their ice coatings. 

Similar tests were conducted with the 
switches frozen in the open position. It was 
found that the hammer-blow action of the 
loosely hinged blade-end required but a few 
strokes to chop away the ice formed in the 
stationary contact housing, and the switches 
were easily closed. 

The results of the tests were attributed to 
the design of the mechanized portions of the 
switches. Large square shafts are provided for 
inter-pole operation of the tilting type switches. 
The rocker bearings have bronze bushings; all 
rotating bearings are ball bearings; and the 
motor windings of the switches are impreg- 
nated to resist moisture. All the gears are 
fully enclosed. 


Maryland Utilities Association 
to Meet in Baltimore 


HE annual meeting of the Maryland Utili- 

ties Association will be held at the Lord 
Baltimore Hotel, Baltimore, Maryland, on 
April 14, 1939, 

Three meetings will be held in the morning, 
one each for the electric, gas and transporta- 
tion groups. Officials from utility organizations 
will speak at each of these meetings. A com- 
bined meeting of the three groups will be held 
in the afternoon. 


A. G. A. E. M. Starts National 
Sales Promotion Campaign 


7 effectively dramatize the benefits of 
automatic gas water heating, the Associa- 
tion of Gas Appliance and Equipment Manu- 
facturers launched in January a nation-wide 
sales promotion campaign to extend through- 
out the year, it was announced by H. N. Ram- 
sey, chairman of the Association’s sales pro- 
motion committee. Enlisting the support of 
gas company executives and employees, 
dealers, builders and architects, the promo- 
tional project will be aimed at creating greater 
public demand for gas water heating through 
more adequate sales presentations and more 
informed public contacts. 

Gas companies are urged to undertake 
greater local advertising and other promotion. 
Suggested newspaper advertisements, bill en- 
closures, mailing pieces, window displays, 
show room banners, car-cards and large 
posters are included in the sales promo- 
‘ tional material made available to the local 
companies. The elements of health, beauty and 
convenience will be featured in the campaign 
which will stress gas water heating as the 
“24-hour servant” that furnishes hot water 
to the average home 150 times a day. 

As a key part of their 1930 program, the 
A. G. A. E. M. will conduct two prize essay 
contests, one for gas company executives and 
employees and the other for retail dealers. 
Prizes for the two competitions will be du- 


plicated. The first prize will be $500; the see. 
ond $250; the third $150, and the fourth 
prize $100. The essay contests will close April 
1st and the awards will be announced May Ist, 

The subject for the gas company contest 
will be “The Value of the Water Heating 
Load and How it May Be Secured.” The 
dealers will write on “What the Promotion of 
Automatic Gas Water Heaters has Done for 
My Business.” There are no limitations as 
to the number of words a contestant may use, 


Electrical Trade Expects 
25 Per Cent Gain 


fir electrical manufacturing industry esti- 
mates that its improvement over 1938 may 
reach as much as 25 per cent, according to 
Carl L. Pierce, Jr., president of the National 
Electrical Manufacturers’ Assn. 

Mr. Pierce believes that many factors point 
to better business for the industry in 1939, 
Residential. building is increasing, the desire 
for living electrically is more widespread, the 
demand for electric service is growing and 
utility modernization and expansion is con- 
tinuing, although still restricted. The research 
laboratories have been especially active and 
each day sees some new development bringing 
increased benefits from the use of electricity 
and constantly lowering its cost, thus ever 
widening its circles of uses and users. New 
generating and transmission facilities will be 
added by the new defense program and re- 
placement sales of appliances have been in- 
creasing. 


Revised Electric Lines Safety 
Handbook Issued 


HANGES in Part 4 of the National Electrical 
Safety Code, now being revised under 
ASA procedure, have been incorporated in a 
new booklet issued by the National Bureau of 
Standards as Handbook H34. The section just 
published is entitled “Safety Rules for the 
Operation of Electric Equipment and Lines.” 
It contains rules for both employers and em- 
ployees who have the handling of overhead and 
underground supply and communication lines 
and the power stations from which the supply 
lines receive their energy. 

There are six sections in this part of the 
Code. Three deal with supply systems, two 
with communication systems, and one is of a 
general nature. Rules to be followed by em- 
ployers and those to be followed by employees 
are segregated so as to bring out the separate 
responsibilities of each. i 

The National Electrical Safety Code is now 
being revised by a sectional committee of the 
American Standards Association, and Part 4 
which has been completed has been submitted 
to the ASA for approval. Copies of Hand 
H34 are available from the Superintendent of 
Documents, Government Printing Office, 
Washington, D. C., at 10 cents each. 
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JUST PUBLISHED 





Problems in 


PUBLIC UTILITY ECONOMICS @ 
AND MANAGEMENT 


By C. O. Ruggles 


Professor of Public Utility Management 
Harvard University 


772 pages, 6 x 9, $6.00 
New 2nd Edition 


This new book provides a comprehensive understanding of the problems of 
public utility economics, management and regulation. The problems pre- 
sented for analysis and solution deal primarily with economic and business 
aspects of public utilities in the light of their marked physical expansion as 
well as the striking changes in organization and management during the past 
five years. 


One hundred and twenty problems are given—each presented with con- 
siderable statistical background, and followed by questions indicating the 
significant issues. 


Special Features of the Revised Edition: 


—the chapter on production problems, showing the significance of load factor and the ad- 
vantages of physical integration and coordination of facilities. 


—the role played by holding companies; the responsibility of management for development 
of the business and for efficient service. 


—wholesale and retail marketing of public utility service, with special consideration of 
rates and demand for service, off-peak utilization of utility facilities, etc., etc. 





PUBLIC UTILITIES REPORTS, INC. 


MUNSEY BLDG. WASHINGTON, D. ¢. 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 
Central Illinois Light Company, Agua. Ill. 


(Commonwealth & Southern 





1 7 
|ipsette| A. ‘1 


300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED Bur TINGS 
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dip WAS “WHAT IT TAKES” 
D for all types of 
PUBLIC UTILITY WORK 


A time and money saver on all types 
of hammer work—always-on-the job 


with a rapidly growing list of users— 
Portable, powerful and economical. 
Let us demonstrate on a job of your 
own choosing. 


For driving, cutting, digging, break- 


(pene ing, tamping, drilling and many 
other uses. 


BARCO MANUFACTURING CO. 
1803 Winnemac Ave., 
CHICAGO, ILL. 


BARCO,,. casaun 
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Marshalling the facts— 


Interpreting issues 







and trends— 







Here is a new book that will help the business man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers sts 
economic significance. 













Just Published 
Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania 

James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 

and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 


571 pages, 6 x 9, $4.00 





































Chotter Haall This book does the job of research for the man who want 
apter Iteaaings a full, detailed picture of the regulation situation. It is 
1. Regulation before the Estab- correlation and analysis of facts from laws, records, cour 
. P wrong - of — eee decisions, the literature, and other sources that have a bear 
3. sel elgg Ragga tg ing on the case. It represents the complete, integrated stor 
missions —the history, the extent, the significance, the trend, of publi 
4. oe of Accounting and utility regulation in the United States. 
epor 
5. Rate Regulation : : : : an ; : 
6. bn Valuation of Public Util- You will appreciate the pertinently critical discussion of: 
7. Fair Return —the emergence aa and its development through the state 
8. Depreciation commissions pattern 
9. Regulation of Service —the problems of state versus local regulation 
10. Regulation of Security Issues —the issues involved in regulation of accounting and reporting, rates 
11. Regulation of Holding Com- and valuation for rate-making, rate of return, depreciation, service, 
12 Bg deral G 4 security issues, etc. : ‘ 
: aa Public non maga =n —the expanding role of the Federal Government in utility control, and 
13. Regulation of Motor Transpor- its value in terms of the possibilities of sounder regulation 
tation —Governmental experiences in undertaking power projects and pro 
14, Federal Regulation of Inter- moting rural electrification 
coe <pemaree in Gas and —their significance as instances of national economic planning 
15. National. ae Policy and the —the issues of governmental versus private ownership 
Federal Power Commission 
’ a eH ates Projects f Ord 
. Rura ectrification rder jrom 
18. Federal Regulation of Com- f 
a PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BLDG. WASHINGTON, D. 
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Photo by Edgerton, Germeshausen & Grier, Mass. Inst. of Tech. 


TRIDENT METER! 


One photo ... light exposures of 1 millionth of a second, 1/100th of a second apart . 

used to analyze the player’s technique and the stresses and strains on the club traveling 
300 ft. a second. If only we could show you as graphically how TRIDENT Water Meters 
stand the stress and strain of operation! If only we could picture the added Quality that 





want Trident modern precision manufacture puts into these meters—modern precision machine 
ao tools operated by veterans who have been making Tridents for over a generation, men 
bear who are proud of the closer tolerances, finer finish and new standards of sustained accuracy 
ee? set by these world-famous cash registers of the Water Works field. Trident Water Meters 


have pioneered in the majority of sound, worthwhile, practical meter improvements; and 
they are still the leaders. A type for every purpose. 


al Neptune Meter Company, 50 West 50th Street (Rockefeller 
Center) New York City. Branch os in. Principal Cities. 
rates Neptune Meters, Ltd., 345 Sorauren Avenue, Toronto, Canada. 
vice, 





pro- 


WATER METERS 


PRECISION BUILT—INTERCHANGEABLE PARTS 
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Come On In Ann S22 ToEst 


ABetter Truck for UTILITIES . Priced with the Lowest 





See For Yourself How New Dodge Styling...New 

Larger Cabs...New Rust-Proofing...New “Truck- 

Built” Construction Have Raised Truck Values To 
A New Peak In The Lowest-Price Field! 





New 1939 Dodge 14-Ton Panel—Delivered ready to run at Detroit, including 4 double-acting 


airplane-type shock absorbers, front and rear bumpers, spare tire, standard equipment 
and Federal taxes. Transportation, State and local taxes (if any) extra—only.... $680 





1 EE the new Dodge Trucks. See 
PRI CES 7 how muchextra value Dodge gives 
_— all iNowest! you at low 1939 prices, in prestige- 





"11 find Dodge, W 
You? eo) priced with | B. Chassi building beauty and extra economy 
aivered at Detr 4 n features. See how Dodge trucks lead 

plete with a the whole low-price field in advance- 
equigmere ie si ments like rust-proofing of complete 
Federal taxes. Tra cabs and bodies, super-tough Amola 
and local to* = steel axle shafts, springs and other 
PW.B. Cree m- vital parts, and many other things 

att stan that mean important savings for 


rice inclugeration, you. Then take a test and let the 


1 Ton, 133 
Gclivered at 
lete W 
equipment. Prick 7 P 
Federal taxes. 170) y) extra. truck speak for itself. See your 


and loceSY BUDGET TERMS! Dodge dealer today! 


ZF TAKE ATEST <3. 
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$00 LINE LOAF 


HANDIP 


THE WORLD'S FINEST 
PORTABLE 
REGISTER 





PT ities 1 are many uses for the Egry Handipak by Util- 


ities. This efficient, light weight, portable register goes 
where business goes and makes records on the spot! It 
is indispensable in tool cribs to record, in multiple copies, the 
delivery and return of tools; in the stockroom for the issuance 
of parts and supplies; in the garage for the delivery of gas, 
oil and service; at the order desk and the telephone switch- 
 wlghene swltchiineed: or board; executives use the Handipak for writing personal 
der desk, the Handipak will memoranda—wherever multiple copies of any record must 
found indispensable. be written. The Handipak is made in seven sizes for forms 
4-5/16"x5”; 4-5/16"x6-1/2"”; 4-5/16"x8-1/2”; 5-3/4"x6-1/2”; 
5-3/4"x8-1/2"; 8-1/2”x6-1/2"; 8-1/2”x8-1/2”. Easy to write on 
as a pad of paper. All forms kept in perfect alignment. A 
compartment is provided within the register for filing audit 
copies. 


EGRY SYSTEMS SERVICE DIVISION 


Without an equal in the industry, the Egry Systems Service 
" ‘ ; Division will gladly assist in developing new systems, in de- 
n writing a delivery ticket signing new forms to meet special requirements; to suggest 
getting a receipt, the $ 
Handipak saves time and changes to make present systems more effective through the 
ves complete control over yse of Egry equipment. The services of this division are 
suance of tools, materials, ‘ A ‘ s 
pplies, parts, available without cost or obligation. 





Egry service and sales are nation-wide. Consult classified telephone book for name of 
sales agent in your city or write to Dayton for information. Address Department F-32. 


The EGRY REGISTER Company | 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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IN 1923, taxes in this country 


averaged $65 for every man, woman 
and child. Income for each person 


was $640. 


IN 1938, taxes went up—very 


much up—so that today each person 
pays $103. But the average income 
dropped to about $500. 

Our spendings each year equal 
30% of our national income. 


CAUSE and EFFECT 


Taxes Higher—Income Lower: Jobless—Still Jobless 


Tax MONEY is necessarily ‘‘overhead”’ 
expense. It does not go into wealth-produc- 
ing activities—into permanent productive 
jobs. 


Every business has “overhead”. When it 
gets out of hand, everyone suffers—employee, 
owner, manager. 


Government expenses—and exclusive of 
relief—have increased tremendously. This 
overhead affects personal income, stability of 
employment and the chance for industry to 
expand and make more jobs. 


It is difficult for a family or a business to 
bring outgo into line with income by cutting 
out the near-essentials. But such cuts must be 
made to evade the distress of bankruptcy. 


It is even more difficult for the nation to 
undergo the painful operation. But its over- 
head can be cut, and a move in that direction 


would do more to stimulate business activity 
than any other single thing. 

If you do not act to this end through the 
men who represent you in Washington, taxes 
will continue up, income continue down— 
and the living standards of our people drop 
to those of other tax-ridden countries. 


It is not yet too late—but it is very, very late! 





1/4 of Our 
Work Day 


Government 
Spending 





This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washington where 
business and politics meet. Established 1912. 315,000 
business men and women subscribe. Begin reading 
Nation’s Business now. 
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THEIR PURPOSE- 


To reduce your cost 
of Distribution 


ERE is a group of products, differing in 

application, but designed with a com- 
mon objective in mind—the lowering of elec- 
trical-distribution costs. 


J-M Electrical Products are offered in the 
belief that the best means to lasting distribu- 
tion economies lie in the installation of mate- 
rials that are in themselves permanent. Min- 
eralincomposition, all J-M Electrical Products 
are inherently durable . . . highly fire-resistant. 
Consider the following: 


TRANSITE CONDUIT, permanent, in- 
combustible and so strong it ends need 
for concrete envelopes, cuts installa- 
tion costs and saves on maintenance. 
TRANSITE KORDUCT is the thin- 
walled, economical yet equally perma- 
nent conduit for enclosure in concrete. 
J-M CABLE FIREPROOFING provid- 
ing maximum cable protection at 
minimum cost. Permanently effec- 
tive, easily and economically applied. 
ASBESTOS EBONY, the perfectly 

balanced material for switch- 


boards, switch bases, etc. : ‘Ml 


TRANSITE ASBESTOS SHEETS, for 
years the leading fireproof material 
for switch barriers, fuse boxes, cell 
structures and similar applications. 


All of these products guarantee per- 
manent savings . . . savings that come 
with cheaper installation, reduced 
operating expense, virtual freedom 
from maintenance. Each installation 
aids in effecting notable reductions 
in your distribution investment. For 
complete details, write Johns- 
Manville, 22 East 40th Street, 
New York City. 


ohns-Manville 


ELECTRICAL PRODUCTS 
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¢ THE TRUCK OF VALUE «+ 


The Strongest Pulling 
Trucks are GMC’s 


General Motors Trucks outpull all others. This means 
faster pick-up and quicker movement of your goods 
than is possible with any other truck operating underthe 
same conditions! Valve-in-head engines, always 10%- 
20% more efficient, show still greater power and econ- 
omy results in GMC’s all-new SUPER-DUTY engines. 


Our own YMAC Time Payment Plan assures you of 
lowest available rates 


GMC TRUCK 


March 2, 193 


ONLY GMC 


offers all this 


@ 7 ALL-NEW VALVE-IN-HEAD 
ENGINES 


@ 10 NEW DIESELS—31 ton rang 
and up 


@ NEW BODIES— bigger, sturdie 
and improved construction 


@ NEW LIGHT-DUTY CABS wit 
V-type windshields 


@ NEW APPEARANCE—Createdb 
General Motors Styling Division 


@ NEW C.O.E. MODELS—1% te 
8 tons 


@ SYNCRO-MESH SHIFTING 0 
Heavy-Duty GMC’s! 


CAPACITIES, 1% TO 15 TONS 


TRAILERS 
- DIESELS 
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Specify one of 


| ees 


PoP eae eaeS 


| oy 
RECORDS, FORMS 
COPIES 
THIN LETTERHEADS 
DOCUMENTS 


4 


¥ 


H | 


SEND FOR SAMPLES 


ESLEECK 


WEvatbbc-Yorabbobate mE Oroy iit ol-bebig 
Turners Falls, Mass. 





Z"HANDLE & 
LOCKING SLEE’ 


All Types 
sturdiet 
PIPE LINE SUPPLIES 
BS wit Goodman Stoppers 
Gardner-Goodman Stoppers 
eatedb Goodman-Peden Stoppers 


ision Goodman Cylindrical Stoppers 
—I'h 10 Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
ING o Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


ONS 


[a AFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 














USE Re dE cenreauzen SERVICE 


Use R.& I. E. centralized Service for the 
whole job — complete substation design 
and equipment. There is a big advantage 
in putting the entire problem under one 


responsibility. 


In R. & I. E., the Public Utilities have 
found engineering ability to cope with 
every outdoor and indoor switching prob- 
lem. Here are complete design and manu- 


facturing facilities under one roof. 


From the layout to the lines, R. & I. E. 
offers the benefit of twenty-five years ex- 


perience, 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 
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CRESCEN 


INSULATED WIRE AND CABLI 











CONTROL CABLE 
DROP CABLE Industry Uses It! 
LEAD COVERED CABLE 
MAGNET WIRE Millions of feet of Crescent 
PARKWAY CABLE 
RUBBER POWER CABLE ; tae DEQUATE 
SERVICE ENTRANCE trol have been installed in in- ie 


CABLE dustrial plants for the last fifty SERVES 
SIGNAL CABLE 


VARNISHED CAMBRIC years with an enviable record 
CABLE for DEPENDABLE SERVICE. 


WEATHERPROOF WIRE 


All types of Building Wire and all oe a 


kinds of Special Cables to meet 
AS.T.M., ARA. LP.C.EA., and all BETTE ae 26 ae &. af Co. i 


cables for power, light and con- 











Railroad, Government and Utility TRENTON 


Companies’ Specifications. 
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MASTER-LIGHTS 


ANNOUNCE TYPE ''WS'"' 





YOU OWE YOUR MEN 
THE BEST THERE IS 


FASTER—BETTER 
LINE REPAIRS 


High powered hand searchlights for inspec- 
tion, repair, and upkeep crews. 


Rechargeable battery and dry battery 
types. 


MANUFACTURERS OF WORLD'S MOST POWERFUL 


Tare We HAND AND REPAIR CAR SEARCHLIGHTS 


Sent on approval 


CARPENTER MFG. CO.—CAMBRIDGE, MASS. 








*WALL- 
114 | READNAUGHT 


TRADE MARK 


| Blow Torches 


Pirin} 


ee noted for their scientific design, rugged WK 


construction and low fuel consumption. arene 
They will operate efficiently in an in- = 
verted position and at any angle and are 
manufactured from the highest grade of 

materials by experienced workmen. 


Every Dreadnaught is service-tested be- 


fore shipment, warranted to give satis- P. ‘’ A L L M F G 3 $ U 9 p LY C 0 Z 


faction and guaranteed against defects. PITTSBURGH PA 
4 Z 
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From ONE: to 
ONE HUNDRED -- 


WALKER Supplies Your Metering Needs! 


Series W-95> 
<W-700-8 


Whatever your metering installation 
problem—Walker has the answer in 
a wide variety of ultra-attractive, 
extra heavy gauge steel or aluminum 
cabinets, which can be _ furnished 
either single or in sections up to 
twelve gangs, for dependable, last- 
Write for Catalog No. 10 ing indoor or outdoor service. 


WALKER ELECTRICAL COMPANY 


ATLANTA GEORGIA 














Ric-wiL CAST 
IRON CONDUIT 


for Steam Lines Run 
Under Rail Traffic 


Prevent leakage and loss in your 
steam lines, keep them tight, dry and 
90% + efficient with a Ric-wiL Cast 
Iron System, insulated with genuine 
Dry-paC Waterproof Asbestos. This 
strong cast iron system, with ribbed 
reinforced sections, can be laid under 
rail traffic with assurance of perma- 
nent stability. Its load carrying 
capacity has been fully demonstrated 
in many installations for public 
utilities. It meets railway specifica- 
tion requirements. Furnished with 
either heavy tile drain or cast iron 
drain. 

Ric-wiL also makes Standard Tile and 


SuperTile Conduit Systems. Write for 
complete catalog and test data. 


THE RIC-WIL COMPANY 


1562 Union Commerce Bldg. Cleveland, Ohio 
New York Chicago CONDUIT § FOR 


AGENTS IN PRINCIPAL CITIES UNDERGROUND STEAM PIPES 














OOSIER ENGINEERING 


46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier [ar Company, Lid. 
on 


RECTORS OF TRANSMISSION LINES 
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Working For You 
TO SELL YOUR SPACE ARE 


@ The largest sales force of any 
advertising organization 


@ Display ads in Esquire, Sales 
Management, Chain Store Age 
and other outstanding publi- 
cations 


@ Local newspaper campaigns in 
important key markets 


@® Consistent and compelling Di- 
rect Mail releases to all leading 
agencies and advertisers. 





The Barron Collier Organization has 
always been tops in Transportation 
Advertising. 


BARRON G. COLLIER, INC. 


745 Fifth Ave. ‘New York City 
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f METER CONNECTION BOX 


DO NOT BREAK THIS SEAL 
THIS CONNECTION BOX 
DOES NOT CONTAIN ae | 











PROPERTY Of 


THE MODERN POWERASLIGHT CO 
a 








When considering protection against cur- 
rent diversion losses, there are two vitally 
important questions you want answered. 
First, the performance of the equipment 
and second, the company who makes the 
equipment. Both questions are answered Your Sle of Steves Ratvante Retip- 
conclusively every day by scores of util- ment data is incomplete without 
ities and many thousands of installations Corcoran-Brown catalogs. On request. 
throughout the nation. The story of 

performance is immediately available to 


all who are interested. Write for details. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 
4900 Spring Grove Avenue Cincinnati, Ohio 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


Acme Electric Heating Co. ... 
Aluminum Company of America . 
American Appraisal Company . 
American Engineering Company 


B 


*Babcock & Wilcox Company, The 
Barber Gas Burner Company, The ... 
Barco Manufacturing a 
Bethlehem Steel Comy 

Black & Veatch, Gananiting Engineers 
Burroughs Adding Machine Company 





Cc 


Carpenter Manufacturing Company .. 
Carter, Earl L., Consulting Engineer 
Cheney and Foster, Engineers 
Chevrolet Motor Division of General 
Sales Corp. 
Cities Service Petroleum 
Products Inside Back Cover 
Cleveland Trencher Company 30 
Collier, Barron G., Inc. 
Combustion Engineering Company, The 
Corcoran-Brown Lamp Division ye 
Crescent Insulated Wire & Cable Co., Ine. .......... 











D 


Davey Tree Expert Company ................... 2. ceseseeeeeee 
Dodge Division of Chrysler Corp. Siceualiceaiamsdeatouaisies : 48 


E 


Egry Register Company, The 
Electric Storage Battery Company, 
Electrical a” Laboratories 
Elliott C 
Esleeck Manufacturing Company 





F 
Ford, Bacon & Davis, Inc., Engineers 
G 
General Electric Company Outside Back wom 


General Motors Truck & Coach Division 
Grinnell Company, Inc. 24 





H 


Hoosier Engineering Company 


I 


International Business Machine oe am — 
International Harvester Company, Ince, .... aan a 


*Fortnightly advertisers not in this issue. 


J 


Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineer 
Johns-Manville Corporation 

Jones & Laughlin Steel Corp. 


K 





a oy Insulated Wire & Cable Company, Inc., 
The 5 


Kinnear Manufacturing Company, The Ree 2 


M 


Merco Nordstrom Valve Company ................ 


N 


Nation’s Business 
National Carbon oe Inc. 
Neptune Meter : 
Newport News Shipbuilding & Dry Dock Com- 

pany 











P 


Pennsylvania Transformer Company ....... 
Pittsburgh Equitable Meter Company .... 


R 


Railway & Industrial Engineering RY 5 
Recording & Statistical Corp. ............ sccm 
Remington-Rand, Inc. 
Ric-Wil Company, The 
Ridge Tool Company, The 
Riley Stoker Corporation 
Robertshaw Ther tat C y 

Royal Typewriter Company, RRS 2 ea 
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Safety Gas Main Stopper Company 
Sanderson & Porter, Engineers 
Sangamo Electric Company 

Silex Company, The 

Sloan & Cook, Consulting Engineers .... 
*Stanley Electric Tool Division 

State Law Reporting Company, The . 
Superior Switchboard & Devices Co. .... 


Vv 


Vulcan Soot Blower Corp. 


Walker Electric Co. 

Wall, P., Mfg. Supply Co. 

Weston, Byron, Company 
Z 


Zenith Electric Co. 














farch 2, 1939 Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY 


© This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « i 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS « VALUATIONS « REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO + MILWAUKEE + NEW YORK + WASHINGTON ~ And Other Principal Cities 








orn HOT, Bacon s Davis, anc. maz cases 


CONSTRUCTION ° APPRAISALS 
Engineers 


OPERATING COSTS INTANGIBLES 
VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA NEW YORK DALLAS WASHINGTON 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








JACKSON & MORELAND 


ENGINEERS 


BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- PUBLIC UTILITIES—INDUSTRIALS 


RAILROAD ELECTRIFICATION 


ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wi 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











CHENEY AND FOSTER 


Engineers and Utility Consultants 


61 BROADWAY NEW YORK 








SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE 8TREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 
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Asthe years 
roll around, 
the impress of 


KERITE 


is greater 
with every 
electrical 
engineering 
advance 


THE KERITE winedcsete COMPANY IM 


NEW YORK CHICAGO SAN FRANCISCO 
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Whether You Buy A Tankful Of Gasolene 
Or A Carload Of Oil— You Can Be Sure Of 
The Quality Of CITIES SERVICE PRODUCTS 


THE QUALITY of Cities Service gasolenes and oils is guarded every step 
of the way from the oil.well to you. For Cities Service Oil Company is a 
completely integrated unit in the oil industry, engaged in all phases 
of petroleum operation . . . production, transportation and refining. The 
finished products, backed by years of refining experience, reach you 
through 16,000 reliable outlets. The Cities Service emblem is your 
guarantee of dependable products and efficient, courteous service. 


IES SERVICE E B Serves A Nation! 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








& Ree 


eee A i a 


Aaa a Ny pein Gals 


Why Dad! Do YOU Question the Futu 


AD may question. During his lifetime 
he’s seen electric lights replace oil 
lamps; the widespread installation of sanitary 
plumbing and central heating. He's. seen the 
growth of the automobile and the radio; the 
development of the airplane, the motion, pic- 
ture, and the electric refrigerator. Dad, some- 
what like the Patent Office official who, long 
before 1900, is said to have resigned BR aiise 
he thought all the worthwhile *  sntions’had 
been made, sometimes finds it a._.vult to share 
his son's enthusias™ for the future. 


But Dad forgets that the forces whichthave 
made América the most prosperous nation in 
the world are working morte effectively today 
than ever befor ““hey are the forces of 


American industry—creating more goods {i 
people at less cost—developing new prol 
constantly amproving ‘them, making the 
inexpensive that more millions of peopl 
buy them. It’s the yprocess in which th 
increasing use of electricity is a leading f 
No’other form of power could have maq 
American standard ‘of living as high # 
today. 


We therefore pay tribute to the ¢l 
service companies. Their continued wo 
ward a higher standard ‘of ‘service tog 
with their support of electrical researd 
development has done much to make this 
ress possible. It is the best assuran 
progress in the future. 


G-E research am Jngineering have saved the public from ten to one hundred dollars for every dal 
they have earned for General Electric 


GENERAL @ ELECTRIC 


VISIT THE G-E ’‘HOUSE OF MAGIC’’ AT THE FAIRS 








